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I.

STATEMENT OF THE RELEVANT FACTS
A. PRESENTATION OF THE PARTIES
1. TotalEnergies SE

TotalEnergies SE, which has its registered office in Courbevoie (France), is the holding
company at the head of the TotalEnergies group of companies (the "TTE Group")'.

As the ultimate holding company of the TTE Group, the main activity? of TotalEnergies
SE is to hold shares in subsidiaries. In Belgium, in particular, TotalEnergies SE does not
produce or market energy.

TotalEnergies SE's subsidiaries produce and supply energy: oil and biofuels, natural gas
and green gas, renewable energies and electricity, as well as petrochemical feedstocks?.

2. Hugues Falys

The principal claimant, Hugues Falys, is a farmer. He owns a farm in the municipality of
Lessines. He has been raising mainly Charolais cows since 1993. Half of the farm's
surface area is used as pasture for livestock, a quarter of which is devoted to growing
grass and other fodder for livestock, and a quarter to growing cereals, protein crops,
vegetables and strawberries, all for sale®.

Hugues Falys has also been a customer of a subsidiary of TotalEnergies SE for his
business needs since 2015°.

He states that over the last decade he has been affected by extreme weather events
("EMEs"), such as heat waves, droughts and storms, which he believes are necessarily the
result of climate change and have had a negative impact on the yield of his business.
According to Hugues Falys, this drop in yield would have forced him to buy fodder and,
secondly, to reduce his herd.

The Group operates across a wide range of energy sources in an integrated manner, i.e. from primary energy
production to transformation and distribution to end customers. Its industrial and commercial activities are
organised around four sectors: (i) the "Integrated Gas, Renewables & Power" sector, which covers the
integrated gas, renewable energies and electricity chain; (ii) the "Exploration-Production" sector, which
covers oil and exploration and production activities; (iii) the "Refining-Chemicals" sector, which covers
refining, petrochemicals and specialty chemicals activities; and (iv) the "Marketing & Services" sector,
which covers the marketing of TotalEnergies products.

TotalEnergies SE has only a very residual oil sales activity linked to a historical interest in two oil licences in
the Middle East.

Exhibit 1 - Kbis extract of TotalEnergies SE dated 16 September 2024.
See p. 14, para. 7 of the Claimants' main submissions.

Exhibit n® 2 - List of fuel deliveries made by a subsidiary of TotalEnergies SE to Hugues Falys between

2015 and 2024.
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7.

8.

10.

11.

3. The NGOs
The three voluntary workers are associations.
e LDH

LDH's aim is to "combat injustice and any arbitrary infringement of the rights of an
individual or a community", by defending the principles of equality, freedom, solidarity
humanism on which democratic societies are based and which have been proclaimed by
various legal instruments®. According to its , LDH "fights, in complete independence from
political power, against violations of fundamental rights in Belgium", and it "observes,
informs and challenges public authorities and citizens in order to remedy situations that
violate fundamental rights"’.

e Greenpeace Belgium

Greenpeace Belgium is a member of the international Greenpeace network, an
international environmental non-governmental organisation founded in 1971. Its general
objective is to protect nature and the environment, notably through awareness-raising
campaigns, and in particular by "defending the individual and collective interests of its
supporters with regard to the association's objective, both in court and other means"8. It
claims to base its work around climate justice, defending "the most vulnerable groups
society" and "marginalised communities [...] exposed to poverty, discrimination and
violence", and states that it acts to "expose those responsible for many of the activities that
contribute to the climate crisis" °.

In March 2022, the French branch of Greenpeace brought an action before the Paris
judicial court to challenge TotalEnergies SE's transition strategy on the basis of the
prohibition of misleading commercial practices.

Greenpeace is opposed in principle to TotalEnergies SE investing in new oil and gas
projects, without taking into account the energy needs of human activity in the energy
transition phase that has begun. In so doing, Greenpeace systematically ignores the studies
and reports'® produced by private and public organisations that independently present the
role of fossil fuels, particularly gas, in replacing coal in the energy transition. These
studies confirm the role that fossil fuels

o w9 o

See Article 3 of LDH's coordinated statutes (NGO Exhibit A.1).

See Article 3 of the coordinated statutes of Greenpeace Belgium (NGO Exhibit A.2).

See p. 8, para. 3 of the application for voluntary intervention by the NGOs and the website referred to
(available at the following address: https://www.greenpeace.org/belgium/fr/campagnes/).

See Exhibit 31 - IEA report "Net Zero by 2050 - A Roadmap for the Global Energy Sector", revised
version October 2021, p. 56 et seq. (available

)
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12.

13.

14.

15.

16.

fossil fuels will still be part of the energy mix in 2050, in a way that is compatible with
keeping global warming below 2°C by the end of the century.

e FIAN Belgium

FIAN Belgium fights for the defence of human rights and devotes its work in particular to
the fight for the full realisation of all rights, in particular the human right to adequate food
and nutrition, based on various international instruments such as the International Bill of
Rights. It also works "against environmental and climate destruction"!'.

B. SETTING CONTEXT

Combating climate change means reconciling the energy transition and the reduction of
greenhouse gas (hereinafter "GHG) emissions with the challenges of energy supply
security and economic development, against a backdrop of constant growth in the world's
population and, consequently, in energy needs and demand.

1. The global challenges of the energy transition and climate change

(a) The energy transition is a collective challenge involving a
multitude of players

Since the industrial revolution, the economic development of countries and the quality of
life of their populations have depended to a very large extent on the use of fossil fuels,
which still dominate the global energy mix (81%). Petroleum products (30%), coal (27%)
and natural gas (24%) are the top three energy sources consumed in the world today!'2.

The world's current energy system is mainly the result of historical choices of society and
energy mix made by sovereign States and peoples, who have very different levels of
development and energy needs from one State to another.

At present, this energy system, which is essentially based on the use of fossil fuels, is
characterised by a constant increase in energy demand and consumption, particularly as a
result of the growth in the world's population, which is estimated to increase by almost 2
billion by 2050. In the countries of the Global South!?, where access to energy is already
one of the most

See Articles 4 and 5 of the coordinated articles of association of FIAN Belgium (Exhibit A.3 of the NGOs).
Ministére de la transition écologique et de la cohésion des territoires, "consommation mondiale d'énergie
primary by energy", 2024, (available a the

Since the 1980s, the geopolitical concept of the "Global South" has referred to countries a low human
development index (HDI) and low gross domestic product (GDP) per capita (including major powers such
as India and China), mostly located in the southern part of emerging continents.
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limiting factors in human development, people aspire to improve their quality of life. In
OECD countries, energy has enabled socio-economic development that no country is
prepared to forego'“.

17. Global demand for fossil fuels remains on an upward trend, but as a result of policies and
changes in demand, their share of the global energy mix could start to decline in the
medium term. The International Energy Agency ("IEA")'> produces reports and forecasts
to this effect.

18. At the same time as this increase in energy demand and consumption, the IPCC reiterated
in 2021 that global warming is the consequence of GHG emissions linked to human
activities and warned of the resulting environmental and socio-economic impacts. Since
the Paris Agreement in 2015'¢, the States have made a joint commitment "fo strengthen
the global response to the threat of climate change, in the context of sustainable
development and the fight against poverty, in particular by keeping the rise in global
average temperature well below 2°C compared with pre-industrial levels and by
continuing the action taken to limit the rise in temperature to 1.5°C compared with pre-
industrial levels".

19. The energy system must therefore be transformed, because energy is at the heart of the
global climate challenge. It is therefore necessary to act by accelerating the development
of a low-carbon energy system, while ensuring that the current energy system is
maintained at a sufficient level to meet global demand and organise a fair, orderly and
equitable transition.

20. Given the emissions linked to increase in energy demand, reducing the associated
emissions in the short term means reducing the share of coal in electricity production as
much as possible, starting with the OECD countries, decarbonising the road transport
sector (currently 90% powered by oil products) and aiming to eliminate methane
emissions from fossil fuel production processes. It is also necessary invest massively in
renewable energies, but also in electricity grids and systems to guarantee the availability
of the new electricity system, and to reduce the consumption of fossil fuels at the right
pace.

21. In view of these challenges, the energy transition depends essentially on changes in global
energy demand, and primarily on the speed with which demand and the behaviour of all
energy users can be adapted.

14 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 14.

15 Summary of the IEA report, "World Energy Outlook", October 2022 (available at the following address
https://www.iea.org/reports/world-energy-outlook-2022/outlook-for-gaseous-fuels?language=fr).

16 The Paris Agreement of 12 December 2015 requires States that have ratified it to take domestic measures
(adoption of public policies and regulations in particular), to achieve the targets they have signed up to for
reducing GHG emissions in order to "contain the increase in global average temperature to well below 2°C
above pre-industrial levels and to continue efforts to limit this increase to 1.5°C, in the context of
sustainable development and the fight against poverty". Under Article 20 of this Agreement, only States
and international organisations may be signatories.
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22. The energy transition is therefore a collective challenge which cannot be met on a local
or individual scale and which requires a change in both global energy production
and demand. As such, all the players in the global energy system - the TTE Group being
just one of many - must be involved in this transition, i.e. (i) governments, which must
ensure the security of energy supplies and adopt the necessary public policies while
contributing to the Paris Agreement to which they are party, (ii) companies, which
consume or produce energy, (iii) end consumers and, more generally, (iv) civil society as
a whole.

23. This is the backdrop to the TTE Group's strategy in support of the energy transition.

(b) The energy transition is punctuated by the adoption of
appropriate regulations and public policies, and is a long-
term process.

24. The public policies and regulations governing the energy transition are defined by the
States, as part of the commitments they have made, in particular under the Paris
Agreement of 12 December 2015. In their Nationally Determined Contributions
("NDCs"), the States party to this Agreement have committed to their objectives and
actions to reduce GHG emissions in their respective countries'’.

25. It is through the introduction of public policies and the adoption of national regulations
that governments, in line with their commitments under the Paris Agreement, are
providing a framework for the energy transition and setting the pace for this transition for
businesses and civil society as a whole, particularly in terms of shifting energy demand
towards less carbon-intensive energies.

26. Given the economic stakes and the major challenge of the energy transition for all the
players in the global energy system, and the current characteristics of this system which is
still mainly based on the use of fossil fuels, the energy transition is necessarily a long-term
process, with progressive measures adapted to the reality of the economic and social
context!®.

27. From the outset, European and national legislators have incorporated this dimension of
"transitional law" by setting successive time limits on the reduction of GHG emissions.
They have done so by taking into account (i) concerns about technical and scientific
feasibility linked to the absence or inadequacy of alternative fuels and renewable energy
sources that are available or available at an acceptable cost, (ii) the need to adapt or renew
energy-using equipment (e.g. vehicles), (iii) the need to adapt or renew energy-using
equipment (e.g. vehicles), (iv) the need to adapt or renew energy-using equipment (e.g.
vehicles), (v) the need to adapt or renew energy-using equipment (e.g. vehicles) and (vi)
the need to adapt or renew energy-using equipment (e.g. vehicles).g. vehicles), (iii) the
need to adapt infrastructures, in particular electricity grids which are unable to absorb the
exponential increase in the share of electricity in the energy mix provided for under the

17 Belgium submitted, via the European Union, its NDC on 4 June 2017. Updated NDCs were submitted on 19
October 2023 (available https://ndcpartnership.org/country/bel).

18 According to the Larousse dictionary, transition is "the gradual or gradual passage between two states".
The Grand Robert de langue frangaise similarly defines transition as "the slow, gradual passage of a
progressive transformation”, the absence of transition being equated with abruptness.
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energy transition '?, (iv) economic and social concerns relating to the need for security of
energy supply for households and economic operators and (v) concerns relating to the
principle of legal certainty.

The long-term nature of the energy transition is reflected in the national energy-climate
plan 2021-2030%° and the long-term strategy?! submitted by Belgium in 2019 and 2020
to the European Commission in application of the European regulation on the
governance of the energy union and climate action?’. These documents set out
Belgium's roadmap, including contributions from the Walloon and Flemish Regions and
the Brussels-Capital Region, for gradually reducing its GHG emissions by 2050. In
accordance with the requirements of the above-mentioned regulation, this reduction
strategy focuses on six main sectors:

Tableau 1 : Niveaux d'émission historiques et attendus par secteur en Belgigue (en Mt
COzeq.)
1990 2005 2017 2030 2050 2005-2050
Electricité 23,0 23,2 13,2 / 0,0 -100 %
Industrie 57,2 50,6 38,7 / / /
ETS 43,0 30,5 ! / /
Non-ETS 76 82 51 L3419 -76% a -83%
Transport 21,1 26,7 259 19,6 0,0 -100 %
Batiments 25,0 27,4 20,7 15,9 25a29 -89 % a-91%
Agriculture 15,3 12,8 12,4 9,9 63a70 -45 % a-51%
Déchets 51 4,5 37 19 0,1a0,2 -95% a 98%
Total non-ETS 79,0 70,9 52,6° 10,2 4 12,0 -85% a -87%

28. Belgium's share of total emissions in 2023 will be as follows :

20

21
22

By way of example, the public authorities' investment deficit in electricity networks in Europe is estimated
at more than 584 billion euros, directly impacting the pace of the energy transition in Europe. See "Le
déficit d'investissement dans les réseaux électriques en Europe est pire que prévu, selon une étude", March
2024 (available at the following address: https://www.curactiv.fi/section/energie-climat/news/le-deficit-
dinvestissement-dans-les-reseaux- electriques-en-europe-est-pire-que-prevu-s selon-une-etude/); see also the
European Parliament Communication "The missing link in networks - An EU action plan for networks" of

28 November 2023 (available a the following address  https://eur-
lex.europa.eu/legal- content/EN/TXT/PDF/?uri=CELEX:52023DC0757).
Plan  plan energy-climate plan 2021-2030, 2019 (available
a the following address

https://www.plannationalenergieclimat.be/pnec-version-finale.pdf).

Belgium's long-term strategy (available at https://climat.be/doc/national- It-strategy-en.pdf).
Regulation No 2018/1999 of 11 December 2018 on the governance of the Energy and Climate Action
Union.
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Part des differents secteurs dans les émissions totales

Autres (0,7 %)
 # Industrie : combustion (12,4 %)
Déchets (1,2 %)

Agriculture (11,8 %)

Chauffage résidentiel (13,0 %)

» Industrie : énergie (15,9 %)

Chauffage tertiaire (4,6 %)

Industrie : processus (15,5 %)

Transport (24,9 %)

29. The transport sector is the biggest emitter (23% of Belgian emissions in 2022, 96% of
which are due to road transport). This is followed by industrial processes, energy
conversion, residential heating, industrial combustion and agriculture. In recent years,
most sectors have seen their emissions fall very gradually, with the overall reduction
trajectory for Belgian emissions being -1.4%/year over the period 2012-20222,

30. The national energy-climate plan 2021-2030%* and the Belgian long-term strategy provide
for a number of measures to be implemented progressively over time?. The diversity of
these measures reflects the complexity and scale of the collective challenge represented by
the energy transition at both national and global level.

23 Climat.be, "Emissions by sector" (available at https://climat.be/en- belgique/climat-et-emissions/emissions-des-
gaz-a-effet-de-serre/emissions-by-sector).

24 Including in the draft update of this plan prepared in 2023: https://www.plannationalenergieclimat.be/be-pnec-
projet-actualisation.pdf.

25 For example, the gradual ban on oil-fired boilers and cars using fossil fuels. In terms of renewable energies,
the emphasis is on the potential of the North Sea (up to 3.5 GW of offshore wind power by 2030), the
development of hydrogen industry and imports, the cultivation algae to produce biofuels, and lower rates
for the installation of solar panels and heat pumps. Belgium also wants to increase energy efficiency by
lowering VAT on demolition and reconstruction work, massively renovating buildings, developing
renewable heat and electrifying means of transport. In addition, Belgium intends to enhance its energy
security by increasing regasification capacity at Zeebrugge and, by strengthening the internal energy
market, position itself as a transit country for gas (and in future hydrogen) and as an electricity
interconnection zone, within a framework of strong international cooperation. In addition, Belgium is
committed to devoting at least 3% of its GDP R&D, in particular on hydrogen and nuclear energy,
recognising "the need for technological breakthroughs and innovations to achieve major emissions
reductions in sectors that are difficult to decarbonise, or even negative emissions in the long term".

"
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31.

32.

33.

The diversity of measures envisaged by Belgium, particularly in relation to energy-
using equipment (boilers, vehicles, etc.), shows that the type of energy used by users
depends first and foremost on the type of equipment used, which in turn depends on
the user's location, economic means and lifestyle needs (individual or collective housing,
old or new, located in rural, peri-urban or urban areas, etc.) or activity (industrial activity,
agricultural activity, etc.).

This equipment (vehicles, boilers, etc.) has a long service life and is expensive to refurbish
or replace. For example, in the case of transport, the type of energy used is determined by
the mode(s) of transport chosen by the user and, in the case of light vehicles, by the
characteristics of the engine, whether internal combustion (petrol, possibly compatible
E8S, diesel, LPG or NGV) or electric (hybrid or 100% electric). Vehicles are renewed
over time: since 2015, the average age of the fleet has stabilised at around 9 years, and one
in three vehicles is over 10 years old. In Belgium, for example, 689,170 second-hand cars
were registered in 2023, 89% of them by private individuals, who mainly opt for petrol
engines (54%), while electric cars account for less than 2% of the total®.

In the same way, different types of equipment consume different types energy depending
on how households are heated (house/apartment block, urban or rural area with or without
connection to mains gas or a district heating network, new or old dwelling): coal, oil, gas
or LPG boilers, as illustrated, for example, on the map of Wallonia below?” :

Consommation résidentielle d'énergie

Liége

{

Consommation moyenne d'énergie par ménage (2014)
en kWh

118497 - 21818

[ 21819 - 25829

I 25830 - 29591

par vecteur énergétique Wallonie

A Mazout

A Gaz naturel
Electricite

4 Bois
Pellets

4 Charbon
Butane / propane

— Limite provinciale

— Limite d"arrondissement
© SPW - 2018

BEEW - Source . SPW - DGO3 - DEMNA

26

27

Febiac, Analyse du marché automobile belge en 2023 (available

https://www febiac.be/sites/default/files/media/file/2024-01/Bilan%202023.pdf).

Etat de I'environnement wallon, Consommation résidentielle d'énergie, 10 January 2018 (available at the

following address following
http://etat.environnement.wallonie.be/contents/indicato

rsheets/MEN%20Focus%201.html#:~:text=Co nsommation%20moyenne%?20).
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34.

35.

36.

37.

The choice of equipment is made at the time of the initial purchase or renovation work,
and is essentially guided and supported by public policies combining incentives and
bans: lower VAT on demolition and reconstruction work, gradual ban on oil-fired boilers,
ban on the sale of new combustion engine vehicles in the European Union from 2035, etc.

The TTE Group does not supply this equipment. It offers various types energy - gas,
oil, pellets or electricity, petrol or electric charging points - but has no control over the
types of equipment running on gas, oil or electricity, or over its customers' thermal or
electric vehicles or their energy consumption.

& *

These preliminary developments highlight the importance of the gradual change in
demand and consumption patterns, and the fundamental role of public policy in the energy
transition.

The collective challenge of reconciling the energy transition and the reduction of GHG
emissions with the issues of energy security and the cost of energy is one for all the
players in the global energy system, first and foremost the States, which must ensure
the security of the energy supply?® and adopt the necessary public policies®® , by
mobilising the whole of civil society. This is expressly stated in Belgium's long-term
strategy:

"Belgium's transition is a challenge for society as a whole. |...]. Both the
Flemish and Walloon strategies recognise the need for a secure and
sufficient supply of sustainable and affordable energy for Belgian
citizens and businesses by 2050. Meeting this challenge is crucial for

28

29

The case law of the Court of Justice considers that security energy supply is a matter of "public security"
within meaning of Article 36 of the Treaty on the Functioning of the European Union (see in particular:
C.J.C.E., Campus Oil Limited et al. v. Minister for Industry and Energy et al. C.J.C.E., Campus Oil Limited
et al. v. Minister for Industry and Energy et al. 10 July 1984, 72/83, para. 34; CJ.U.E., Autoritatea
nationald de reglementare in domeniul energiei (ANRE) v. Societatea de Producere a Energiei Electrice in
Hidrocentrale Hidroelectrica SA, 17 September 2020, C-648/18, para. 36; C.J.U.E., European Commission
v. Federal Republic of Germany, 2 September 2021, C-718/18, para. 2).

For example, one of the factors limiting the energy transition is the inadequacy of the electricity grid, which
is currently unable transport and use all the electricity produced. Governments therefore need to review the
architecture of the electricity grid and invest massively in modernising it - see Le Monde, "Le facteur
limitant de la transition énergétique se situe dans l'architecture et la modernisation du réseau-electrique",
15 July 2024 (available at https://www.lemonde.fr/economie/article/2024/07/05/1e- facteur-limitant-de-la-
transition-energetique-se-situe-dans-l-architecture-et-la-modernisation-du- reseau-

electrique_6247159 3234.html).

18

EUI-1219413487v7



38.

39.

40.

41.

that the transition can be made in a socially responsible way, while
safeguarding the competitiveness of our businesses">°.

It is in this global context and within the strict regulatory framework defined by
governments that the TTE Group is making its contribution to the global challenge of
energy transition, and is developing and implementing an ambitious strategy aimed at
continuing to supply the energy the world needs, while accelerating the transition to a less
carbon-intensive energy supply.

2. The TTE Group's place in the global energy system and its
contribution to the global challenge of energy transition

Aware of the importance of taking action to accelerate the development of a low-carbon
energy system while ensuring that the current energy system is maintained at a sufficient
level to meet global demand and organise a fair, orderly and equitable transition of energy
systems, the TTE Group has for many years been developing a strategy to transform itself
into a multi-energy company and to contribute, in its own way, to the global challenge of
energy transition. To this end, the TTE Group has been developing its activities for many
years and has voluntarily set itself the goal of becoming carbon neutral by 2050, together
with society.?!

(a) The development of the TTE Group's activities as part of its
transition strategy

Today, the TTE Group is just one player in a highly regulated global energy system.
Within this system, its relative size is small: less than 2% of current world oil and gas
production and the same share of investment in upstream oil and gas projects.

Created in 1924 at the instigation of the French state, the TTE Group as it exists today is
the result of a long history and a profound transformation. The French state withdrew
from the group in 1993, and while in 1999 Total, the result of the merger of Elf Aquitaine
and Petrofina, was almost exclusively focused on fossil fuels®, its strategy has changed
radically over the last 20 years.

30
31

32

Belgium's long-term strategy (available at https://climat.be/doc/national- It-strategy-en.pdf, p. 11).

As indicated above, changes in energy demand and, in particular, in the type of energy expected by users,

are a long-term process and depend primarily on the adoption of public policies and regulations by

governments to drive the energy transition and, to a lesser extent, by businesses, end consumers , more

generally, civil society as a whole. It is for this reason that the TTE Group, which meets a demand for

energy without having control over the characteristics of this demand, can only achieve a reduction in

Scope 3 indirect emissions worldwide "together with society".

Exhibit 23 - Extracts from the "TotalEnergies, a pioneering spirit" page of the totalenergies.com website as

of 6 October 2022; see also the video "Total, a pioneering spirit - Episode 1: the oil age 1914-1924".
(available a the
https://www.youtube.com/watch?v=vIzZSYECn1 Wk&list=PLzcR43ZMENL6pV

3SWNZULoSDKLI I6hSv&index=6).
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42.

43.

44,

to become a multi-energy group and a player in the energy transition, responding to the
climate challenge??.

Since the 2000s, the TTE Group has implemented concrete measures to integrate climate
into its strategy and to reduce the impact of its activities on the climate. It was one of the
first companies in the energy sector to set and publish quantified targets for reducing this
impact34.

In 2015, the TTE Group made a public commitment to put an end to its coal business®, an
energy that emits high levels of greenhouse gases (twice as much as natural gas when used
to produce energy?®).

Although the Paris Agreement of 12 December 2015, as a treaty between states, does not
apply to private companies, in 2016 TTE Group announced its voluntary support for the
objectives of this Agreement and accelerated its transition to new, lower-carbon
energies’’. It has announced its ambition over the next 20 years to become the
"responsible energy major", which has led it to initiate its reorganisation, in particular by
creating the Gas, Renewables & Power division (hereinafter referred to as "GRP"). Power
(hereinafter "GRP") business line in 2017, designed to carry TotalEnergies SE's ambition
across the electricity chain through development in downstream gas and renewable
energies, but also in the energy efficiency business®® , and to carry out acquisitions and
external growth operations, illustrated by the diagram below, to diversify its activities in
the field of electricity, particularly renewable® :

— Acquisition of SAFT, a leading battery manufacturer, in May 2016;

34
35

36

37
38

39

Exhibit 12 - Extracts from the TotalEnergies 2020 universal registration document, p. 12; Exhibit 13

- Extracts from the TotalEnergies 2021 universal registration document.

Exhibit 3 - TotalEnergies 2016 Climate Report.
In June 2015, Total confirmed the end of its coal production and marketing activities with the sale of Total
Coal South Africa.

CIRAIG, "Life cycle assessment of greenhouse gas emissions associated with natural gas and coal in
different  geographical  contexts", October 2016 (available at  http://ciraig.org/wp-
content/uploads/2020/06/CIRAIG_LCA_gas_vs_coal_factsheet.pdf).

Exhibit 3 - TotalEnergies 2016 Climate Report.

Press release "Total presents a plan to change its organisation to implement its ambition to become the
responsible energy major", 19 April 2016: "We want to pursue an aggressive strategy on gas markets to
meet demand and find new outlets for our production. The Group also intends to produce and sell
electricity from renewable sources. Electricity will be the energy of the 21st century, and the development
of gas and renewable energies means that we need to take a global approach to the electricity chain. We
have a number of ambitions in this area over the next 20 years: to be in the top 3 in solar energy, to
develop electricity trading and energy storage, to be a leader in biofuels, particularly biojet fuels for
aviation, and also to consider possible developments in other renewable energies. The ambition is to give
Total a new business line that will help to make it the major of responsible responsible "

(available a the following address .

https://totalenergies.com/fr/medias/actualite/communiques/total-presente-un-projet-devolution-de-its-
organisation-to-implement-its-ambition).

Acquisition of SAFT, a leading battery manufacturer, in May 2016; Lampiris (Belgium's tird-lareest supplier
of green gas and electricity, now Total Spring) in June 2016; Direct Energie (including its renewable
generation subsidiary Quadran) in July 2018 (subsequently merged with Total Spring to become Total
Direct Energies, now TotalEnergies Electricité & Gaz France); and Total Eren.
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45.

46.

47.

— Acquisition of Lampiris (Belgium's 3rd-largest green gas and electricity supplier, now
Total Spring) in June 2016;

— Acquisition of Direct Energie in July 2018 (subsequently merged with Total Spring to
become Total Direct Energies, now TotalEnergies E&GF);

— Acquisition of stakes in Quadran, a leading player in renewable energy production in
France in 2018, as well as in Sunpower from 2011 and Total Eren.
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More recently, in December 2024, the Group acquired VSB, a leader in renewable
energies in Europe, with more than 475 MW of renewable electricity generation capacity
in operation or under construction, mainly in Germany and France, and an 18 GW project
portfolio in wind, solar and battery storage technologies, mainly in Germany, Poland and
France*.

The TotalEnergies Group has also continued to develop its biofuels activities. For more
than 20 years, it has been producing ETBE, which can be blended into petrol, and HVO,
hydrotreated vegetable oil, for diesel. It is the leading distributor of biofuels in Europe,
with more than 2.5 million tonnes to be incorporated into petrol and diesel by 2019.

At the same time, TotalEnergies SE has invested heavily in converting, modernising and
adapting its oil refining facilities in Europe, and particularly in France, with the
conversion of its La Méde refinery into a biorefinery, which began operating in 2019, and
the transformation of the Grandpuits refinery into a zero-oil platform, underway since
2020 and focusing on four new industrial activities: the production of biofuels, mainly for
the aviation sector, the production of bioplastics, recycling, etc., and the development of a
new oil refinery.

40

Press release "Electricité & Renouvelables: TotalEnergies implements its capital reallocation strategy with
an acquisition in Germany and a partial divestment in the United States", 4 December 2024 (available
https://totalenergies.com/fr/actualites/communiques- presse/electricite-renouvelables-totalenergies-met-
oeuvre-sa-strategie).
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of plastics and operation of two photovoltaic power stations, to help meet the growing
demand for biofuels.

48. Since 2016, and as shown in the thematic reports dedicated to the climate (hereinafter,
"Climate Reports) published in 2016, 2017, 2018, 2019, 2020, 2022, 2023, 2024 and
2025, the integration of climate issues into the TTE Group's strategy has been
significantly strengthened*'.

(b) Accelerating the TTE Group's strategy in support of its
transition strategy

49. In 2020, the TTE Group wanted to focus its efforts on contributing to the global challenge
of energy transition, with the ambition achieving carbon neutrality by 2050, together with
society?. The TTE Group has therefore implemented a multi-energy strategy to
decarbonise its energy supply*. This ambition was only announced after the TTE Group
had ensured that it was realistic following its acquisitions and external growth in the field
of electricity and low-carbon energies, and in view of the concrete results of reducing the
carbon intensity of its products by 13% since 2015.

50. The diagram below** provides a concrete illustration of the ambition that the TTE Group
has set itself for 2050, involving a possible change in its production and sales mix. The
TTE Group has announced that, as an oil and gas company, it will continue to make
major changes to its activities in order to maintain its ambition to be carbon neutral
by 2050, together with society.

Mix des ventes Mix énergétique TotalEnergies Outlook 2050 Une Vision possible de.t’amh'rtion de neutralité
d'énergies de mondial 2023 carbone a horizon 2050, ensemble avec la société
TotalEnergies 2023 - Trends Rupture Mix de ventes d'énergies, périmétre TotalEnergies

+2,6/2,7°C" +1,7N,8°C™
-— v 4 o

e Monde Monde Monde atas

100%-  sum— 2 . n n n = Q@ e

Molécules
- 0as carbone’”
GNL & Gaz
3 W)
Electricité et
Pétrole 79% - renouvelables
61%
41% SN
0%- | Pétrole

4 Exhibit 3 - TotalEnergies Climate Report 2016; Exhibit 4 - TotalEnergies Climate Report 2017; Exhibit S -
TotalEnergies Climate Report 2018; Exhibit 6 - TotalEnergies Climate Report 2019; Exhibit 7 -
TotalEnergies Climate Report 2020; Exhibit 8 - TotalEnergies Climate Report 2022; Exhibit 9 -
TotalEnergies Climate Report 2023; Exhibit 10- TotalEnergies Climate Report 2024; Exhibit 11 -
TotalEnergies Climate Report 2025.

4 Exhibit 18 - TotalEnergies press release dated 5 May 2020 "Total adopts a new Climate Ambition to achieve
carbon neutrality by 2050".

43 Exhibit 13 - Extracts from the TotalEnergies 2021 Universal Registration Document, pp. 12-13; Exhibit 7
- TotalEnergies 2020 Climate Report, p. 2; Exhibit 8 - TotalEnergies 2022 Climate Report, p. 11.

44 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 18.
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51.

52.

53.

The energy transition requires the participation of all stakeholders, from regulatory states
to industrial players and end customers. In a scenario in which low-carbon electrification
continues to grow in terms of both generation and use, and which makes it possible to
develop low-carbon molecules on a large in an affordable way, TotalEnergies SE has
therefore shared a possible vision of what its own activities could be like to achieve
carbon neutrality (zero net emissions) by 2050, together with society, showing an
evolution of its energy sales mix that would be distributed as follows in 2050:

— 50% sale electricity and renewables ;
—  25% low-carbon molecules (biofuels, biogas, hydrogen and e-fuels/e-gas);
—  25% LNG, natural gas and oil.

The TTE Group's ambition takes into account both the need for people to have access to
reliable and affordable energy, which is a source of economic and social development, and
the public's expectations of what companies can do to help the climate. To meet this dual
challenge - more energy but fewer emissions - the TTE Group has significantly
accelerated the gradual decarbonisation of its energy mix through a major expansion in the
production, storage and sale of electricity from renewable sources (e.g. solar, wind). It has
continued to develop its production of natural gas and renewable gases* , and is investing
in the development of new low-carbon molecules (e.g. biofuels and biogas, hydrogen*® ,
synthetic fuels combining hydrogen and carbon), thereby gradually reducing the share of
petroleum products in its energy mix*’.

It is in this context that two resolutions were submitted in 2021 by the Board of Directors
of TotalEnergies SE to the Ordinary and Extraordinary General Meeting of Shareholders
on the TTE Group's strategy in terms of sustainable development and energy transition
towards carbon neutrality, together with society, and its objectives in this area by 2030,
and on the change of the historical corporate name "Total" to "TotalEnergies" to reflect its
profound transformation into a multi-energy group*®.

47

48

Exhibit 13 - Extracts from the TotalEnergies 2021 universal registration document, p. 642: "Biogas is a
renewable gas produced by the fermentation of organic matter. Its purification leads to the production of
biomethane, which has the same properties as natural gas and can therefore be injected into distribution
networks or used as an alternative fuel for mobility (bio-GNV or bio-GNL)".

Exhibit 13 - Extracts from the TotalEnergies 2021 universal registration document, p. 646: "Includes blue

hydrogen (hydrogen produced in particular from natural gas by the steam reforming process combined
with a CO2 capture and storage (CCS) process with a carbon footprint of less than 36.4 g CO2/MJ) and
green hydrogen (hydrogen produced from renewable electricity via the water electrolysis process)".
Exhibit 21 - Address by Patrick Pouyanné to the Annual General Meeting 28 May 2021
Exhibit 13 - Extracts from the TotalEnergies 2021 universal registration , pp. 12 to 15.
Exhibit no. 20 - TotalEnergies press release of 28 May 2021: This resolution was adopted on 28 May 2021
by more than 90% of shareholder votes, thereby confirming the transformation process to which the TTE
Group had committed itself. Exhibit 22 - Report of the Board of Directors on the resolutions submitted to
the Annual General Meeting of 28 May 2021: This resolution was the subject of a report by the Board of
Directors submitted to the Annual General Meeting, explaining the ambition of the
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54.

55.

56.

57.

58.

(¢) The ambition to be carbon neutral by 2050, together with
society, as defined in its energy transition strategy

In support of its contribution to the global challenge of energy transition, the TTE Group
has set itself the ambition, from 2020, "to achieve carbon neutrality by 2050, jointly with
society, for all its activities, from production to the use of energy products sold to its
customers (scope 1+2+3)"¥. This ambition, which the TTE Group set itself at the time
without any regulatory obligation, covers all of the TTE Group's GHG emissions, both
direct (known as "Scope lemissions) and indirect (known as "Scope 2 and 3emissions).

As can be seen from TotalEnergies SE's extra-financial performance statement and
Climate Reports, this a long-term ambition (2050), but also includes intermediate
objectives in the short and medium term (2025 and 2030), covering all its direct emissions
(Scope 1) and indirect emissions (Scopes 2 and 3).

The ambition of carbon neutrality that the TTE Group has voluntarily set itself for 2050
"together with society'" concerns its GHG emissions alone and is therefore understood
on its scale, and not that of the planet. While TotalEnergies SE supports the objectives of
the Paris Agreement to keep the rise in temperature well below 2° while ensuring
sustainable development and combating poverty, its corporate strategy is set in the global
context of the evolution an energy system that does not depend on it.

Scope 3 emissions correspond to indirect GHG emissions linked to the use of TTE Group
products by its customers, .e. emissions from sources that are not owned or controlled by
the company-according to the Greenhouse Gas Protocol (hereafter "GHG Protocol' 6%
In the case of the TTE Group, these are mainly GHG emissions resulting from the use of
energy products sold by the Group, i.e. the combustion of petrol or natural gas when used
to generate energy from equipment that is not sold, owned or controlled by the Group.

For this reason, the TTE Group, which responds to energy demand without generating it
or having control over it> , is not in a position to influence a reduction in energy
consumption.

49

50

51

52

society in terms of sustainable development and energy transition, which sets out framework for this
ambition and the means to achieve it.

Exhibit 17 - Joint statement by Total S.A. and investors participating in the Climate Action 100+ coalition of
5 May 2020, p. 3.
The Greenhouse Gas Protocol (the organisation responsible for developing international standards for
calculating carbon footprints) is the most widely used international accounting framework for
understanding, quantifying and managing GHG emissions. Information on the GHG Protocol is available at
the following address: https://ghgprotocol.org/.
Scope 3 is described by the GHG Protocol as "an optional reporting category addresses all other indirect
emissions. Scope 3 emissions are the consequence of the company's activities, but come from sources that
are not owned or controlled by the company".
Exhibit 12 - Extracts from the TotalEnergies 2020 universal registration document, p. 14; Exhibit 7
- TotalEnergies 2020 Climate Report, p. 3; Exhibit 8 - TotalEnergies 2022 Climate Report, p. 84.
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Scope 3 indirect emissions in the world other "fogether with society" and as part of the
climate policies pursued by governments.

59. The ambition for 2050 and the intermediate targets for 2025 and 2030 that the TTE Group
has set itself are part of a continuous progress approach, based in particular on scenarios
developed by the Group, and are well positioned when compared with different scenarios
established by the IEA33:

60. The level of TTE Group's GHG emissions is subject to strict monitoring and control,
enabling it to communicate transparently on the progress made, in particular in its
universal registration documents and its Climate Reports, and to ensure that the ambition
it has set itself is realistic. Intermediate targets for reducing GHG emissions are regularly
refined and revised upwards where possible as the Group's performance improves.

33 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 45.

25
EUI-1219413487v7



progress made>4. The table below, taken from the Climate Report 2025, sets out the TTE
Group's objectives for the period 2025-2030%:

2024
(ams) (==) [ objectts J L objectts
vs 2015 -34%
Installations Pétrole & Gaz
46 30,3 294
CCGT 0 43 49
Emissions opérées (100 %)
it Objectif renforcé | 25-300
Emissions Scope 142 46 35 <388 <?a?' S
Objectif renforcé |
vs 64 kten 2020 -47% -50% -60% -80%
Emissions opérées (100 %) -50%
34 29
Objectif renforcé |
o, a, o, a,
Produits énergétiques vendus 73 -13% -14% 2 '_117_ % ~25%
[Scope 1+2+3)
[Catégorie 11)@ 410w 351 342 <400 <400

61. The strict monitoring of emissions, the progress made since 2015, and the updating and
reinforcement of interim targets all bear witness to the reality and seriousness of the
efforts and resources deployed by the TTE Group in pursuit of its ambition and its
determination to achieve it.

(d) Implementation of a transition strategy for Groupe TTE
and progress to date

62. The TTE Group's energy transition strategy is based on four main areas of action®¢ :

— Actions on the TTE Group's emissions linked to its industrial and commercial activities
(Scopes 1 and 2) aimed at (a) ensuring the energy efficiency of its production
facilities, (b) putting an end to the routine flaring of natural gas during operation of its
gas and oil facilities, (¢) moving towards zero methane emissions by significantly
reducing methane emissions linked to the production of oil and natural gas with a
target of reducing operated emissions by 80% by 2030 (compared with 2015)°7;

— Actions on marketed products (Scope 3) to offer products that emit less carbon than oil
(or more precisely, that emit less CO2 during the production process).

4 Exhibit 9 - TotalEnergies 2023 Climate Report, pp. 4 and 43.

= Exhibit 11 - TotalEnergies 2025 Climate Report, p. 44.

36 Exhibit 13 - Extracts from the TotalEnergies 2021 Universal Registration , p. 20; Exhibit 12 - Extracts
from the TotalEnergies 2020 Universal Registration Document, p. 15; Exhibit 7 - TotalEnergies 2020
Climate Report, pp. 1, 18, 25, 34 and 40.

Exhibit 13 - Extracts from the TotalEnergies 2021 Universal Registration , p. 15; Exhibit 12 - Extracts
from the TotalEnergies 2020 Universal Registration Document, p. 128; Exhibit 7 - TotalEnergies 2020
Climate Report, p. 4 and pp. 18 to 24; Exhibit 8 - TotalEnergies 2022 Climate Report, pp. 34 and 35;
Exhibit 11 - TotalEnergies 2025 Climate Report, pp. 47 to 51.
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their combustion) such as natural gas, biogas, biofuels, hydrogen or electricity from
natural gas and renewable energies’® ;

— Actions to help change the energy demand of TTE Group's customers (Scope 3), for
example by supporting the electrification of consumer mobility (development and
production of batteries for electric vehicles and a recharging network for these
vehicles) or by promoting the use energies that are less carbon-intensive than oil,
such natural gas, biogas and hydrogen®’;

— Offsetting residual CO2 emissions that could not be reduced by the first three levers, in
particular through the development of carbon sinks and industrial processes for the
capture, transport and storage of CO2 (hereinafter referred to as "CCS" or "Carbon
Capture and Storage"), making it possible to reduce the residual emissions of the
TTE Group and those of its industrial customers®.

63. Thanks major investment, this strategy has already resulted in considerable progress
towards the energy transition.

64. In 2023, the TTE Group invested 16.8 billion dollars (B$), 35% of which in low-carbon
energies, mainly electricity®!. For 2025 and the years to come, and up to 2030, the TTE
Group's investments will continue in the same direction®?:

58 Exhibit 13 - Extracts from the TotalEnergies 2021 Universal Registration , p. 24; Exhibit 12 - Extracts
from the TotalEnergies 2020 Universal Registration Document, p. 233; Exhibit 7 - TotalEnergies 2020
Climate Report, p. 5 and pp. 25 to 33; Exhibit 8 - TotalEnergies 2022 Climate Report, p. 40; Exhibit 11 -
TotalEnergies 2025 Climate Report, pp. 56 et seq.

i Exhibit 12 - Extracts from the TotalEnergies 2020 Universal Registration , p. 251; Exhibit 7 -
TotalEnergies 2020 Climate Report, p. 6 and pp. 34 to 39; Exhibit 8 - TotalEnergies 2022 Climate Report,
p- 28; Exhibit 11 - TotalEnergies 2025 Climate Report, pp. 56 et seq.

60 Exhibit 7 - TotalEnergies 2020 Climate Report, p. 6 and pp. 40 to 45; Exhibit 8 - Climate Report
TotalEnergies 2022, p. 11; Exhibit 10 - TotalEnergies 2024 Climate Report, pp. 38-39; Exhibit 11
- TotalEnergies 2025 Climate Report, pp. 63 and 64.

ol Exhibit 10 - TotalEnergies 2024 Climate Report, p. 21.

62 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 29.
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65.

66.

STRATEGIE D'INVESTISSEMENT

¥ 4 a 5G$ dans
Integrated Power les énergies bas
carbone, dont 4 G$
dans le secteur
Integrated Power

®

Pétrole

16-18 G$/an
2026 - 2030

~33% dans O GNL et gaz
de nouveaux
projets

* 14-18 G$/an a travers les cycles

* 2026-2030 : maintien de 2 G$/an de
flexibilité CAPEX a la baisse a court terme

The efforts made in this respect are considerable for a private company, and make the
TTE Group one of the energy sector majors investing the most in the low-carbon
transition. In 2018, the TTE Group was recognised as the 2*dEuropean oil and gas
majors investing most in the low-carbon transition by the "Beyond the cycle" report
published by the Carbon Disclosure Project®. The Carbon Disclosure Project has also
awarded the Group the following ratings for 2021, 2022 and 2023

The Group has an "A-" rating in the fight against climate change®. The BloombergNEF
"UN Sustainable Development Goals for companies" ranking of 13 April 2021 gave TTE
a score of 97/100, rlacing jt 3rd in the world across all business sectors and s in the Oil &
Gas sector for taking into account the United Nations' Sustainable Development Goals
(hereinafter "SDGs"). In particular, this ranking recognises the consistency of the TTE
Group's strategy with clearly stated climate objectives (ODD 13%) and its transformation
into a multi-energy group with concrete achievements in low-carbon energy (ODD 76067,

The Group's efforts have resulted in major changes in its activities and significant
progress, confirming the reality and credibility of its ambition in terms of energy
transition and the intermediate targets it has set itself. For example, from 2015 to
2024, in just 9 years,

63
64

65
66
67

Exhibit 16 - Carbon Disclosure Project, "Beyond the cycle report, November 2018.

Exhibit 24 - Extracts from the "TotalEnergies page of the Carbon Disclosure Project website cdp.net as of
October 6, 2022. See also for the years 2022 and 2023: Exhibit 9 - TotalEnergies 2023 Climate Report, p.
45 and Exhibit 10 - TotalEnergies 2024 Climate Report, p. 26.

ODD 13: measures to combat climate change.
ODD 7: clean and affordable energy.

Exhibit 19 - TotalEnergies press release dated April 28, 2021 "United Nations Sustainable Development

Goals: Total ranked in the top 3 worldwide by BloombergNEF".
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67.

68.

69.

the Group's gross installed renewable electricity generation capacity has risen from 0 GW
to 26 Gigawatts®®, the equivalent around 18 nuclear reactors (by way of comparison,
EDF's 56 pressurised water reactors (PWRs) in service in France® represent a total
capacity of 61.25 Gigawatts)’°.

In concrete terms, this progress is reflected in lower GHG emissions, as shown in the table
taken from the Climate Report 20257! presented in para. 60.

As will be discussed in more detail below (see paras. 620 et seq. below), TotalEnergies
SE's transition strategy and the progress made through its implementation are assessed
annually and recognised by independent bodies renowned for their expertise in the energy
sector and decarbonisation.

These assessments and the progress achieved by the Group since 2015 in reducing its GHG
emissions attest to the reality and credibility of (i) its ambition in terms of energy
transition, (ii) its desire to achieve the targets set in the short and medium term (2030) and
its ambition to be carbon neutral, together with society, by 2050, and (ii1) its voluntary
contribution to the global objectives of the Paris Agreement.

68
69

70

71

Exhibit 11 - TotalEnergies 2025 Climate Report, p. 104.

Wikipedia, "  Reactor a  water reactor reactor " (available a the
https://fr.wikipedia.org/wiki/R%C3%A9acteur %C3%A0_eau_pressuris%C3%A%%).
Wikipedia, " Watt (available a the

https://fr.wikipedia.org/wiki/R%C3%A9acteur %C3%A0 eau pressuris%C3%A9¢).
Exhibit 10 - TotalEnergies 2024 Climate Report, p. 28.
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I1. SUBJECT OF THE REQUESTS OF THE PARTIES
A. REQUESTS FROM HUGUES FALYS AND NGOS
70. Under the terms of their main submissions of 17 December 2024, Hugues Falys and the
NGOs formulate separate claims, each insofar as they are concerned, while presenting
several joint claims, the whole being structured as follows:
1.  Hugues' requests Falys
71. Hugues Falys asks the Tribunal to :
* Declare its action admissible and well-founded and, consequently ;

* Principal activity :

o Hugues Falys asks that TotalEnergies SE be ordered to pay compensation for
his past losses:

« As material damages, pay him :

= the sum €42,563.39 for the loss arising from the EME in 2016;
= the sum €6,365.76 for the loss arising from 2018 EME;

= the sum €16,514.08 for the loss arising from the 2020 EME;

= the sum €10,753.68 for the loss arising from the 2022 EME;

= the sum €58,707.36 for the reduction of its livestock, i.e. a total

amount of €134,904.27;

« Inrespect of non-material damage, a series of injunctions, detailed below,
together with a penalty of €1 million per month of delay.

o Hugues Falys is asking that TotalEnergies SE be ordered to pay compensation
for his certain future losses:

=  Material loss :

= as compensation for the reduction in his livestock, to pay him a
provisional amount of €1;

= as a preventive measure for other material damage, a series
injunctions, detailed below, together with a penalty 1 million euros
per month of delay;

« For non-material damage, by way of prevention, to a series of
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of injunctions, detailed below, together with a penalty payment of 1
million euros per month of delay.

e In the alternative :

o Hugues Falys asks that TotalEnergies SE be ordered to pay compensation for
his past losses:

« As material damage, compensate him for the loss of a real opportunity to
avoid the occurrence of the EMEs that led to the loss of income from his
farm, by paying him an amount equivalent to 70% of the amounts
claimed in the main action, i.e. a total of €117,292.06;

« Inrespect of non-material damage, pay him pecuniary compensation valued at
ex aequo and bono at €5,000.

o Hugues Falys requests that TotalEnergies SE be ordered to pay the following
compensation for his certain future losses:

« Inrespect of material damage, pay him a provisional amount of €

b

« Inrespect of non-material damage, pay him pecuniary compensation valued at
ex aequo and bono at €5,000.

2.  Requests from NGOs
72. The NGOs are asking Your Tribunal to :
* Declare their action admissible and well-founded and, consequently ;
* The NGOs are asking that TotalEnergies SE be ordered to :
o For their past non-material damage, by way of compensation, a series of
injunctions, detailed below, together with a penalty payment of 1 million euros

per month of delay;

o For their certain future non-material damage, by way of prevention of such
damage, a series of injunctions, detailed below, together with a penalty
payment of 1 million euros per month of delay;

* In the alternative, the NGOs request that TotalEnergies SE be ordered to :

o For their past non-material damage, by way of compensation, pecuniary
compensation of a symbolic €1 for each of them;

o For their certain future non-material damage, by way of compensation,
pecuniary compensation of a symbolic €1 for each of them.
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3.

Joint demands by NGOs and Hugues Falys concerning injunctions

73. Hugues Falys and the NGOs are jointly asking Your Tribunal to :

* To compensate in kind for the non-material damage already suffered and to prevent
the certain future damage, order TotalEnergies SE to :

o Principal activity :

Immediately halt or arrange for the halting of TTE Group investments in
new fossil fuel projects (gas and oil);

Reduce or reduce TTE Group's GHG emissions from fossil fuel production
and delivery by at least 60% by 2030, compared with 2023 levels;

Reduce or reduce the TTE Group's oil production by 47% by 2030, 75%
by 2040 and 90% by 2050 compared with 2020;

Reduce or reduce its gas production by 47% by 2030, by 75

by 2040 and 85% by 2050 compared to 2020 ;

Adopt and communicate to Applicants a realistic transition plan, including
the four points above, based on the best current scientific knowledge and
aligned with the objectives of the Paris Agreement.

o In the alternative :

Immediately halt or arrange for the halting of TTE Group investments in
new fossil fuel projects (gas and oil);

Reduce or reduce TTE Group's GHG emissions from fossil fuel production
and delivery by at least 60% by 2030, compared with 2023 levels;

Reduce, or have reduced, TTE Group's oil production by 14

by 2030, 54% by 2040 and 76% by 2050 compared to 2020;

Reduce or reduce the TTE Group's gas production by 15% by 2030, 62%
by 2040 and 77% by 2050 compared with 2020;

Adopt and communicate to Applicants a realistic transition plan, including
the three points above, based on the best current scientific knowledge and
aligned with the objectives of the Paris Agreement.

o Inall cases :

EUI-1219413487v7

To attach to all these injunctions a penalty of one million euros per month
of delay in complying with the injunctions to be issued;

Increase TotalEnergies SE's order to pay compensatory interest at the legal
rate from the date of the summons, and interest from the date of the
judgment;
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4.

The joint claims by Hugues Falys and the NGOs concerning costs

74. Hugues Falys and the NGOs are jointly asking the Court to order TotalEnergies SE :

* As principal claim, to pay all the costs of the proceedings, including the two
procedural indemnities, the latter being liquidated at 2 X €15,000, as well as

€282.10 in summons costs;

e In the alternative, to pay all the costs of the proceedings, including the two
procedural indemnities, which are set at between €1,800 and €15,000, as well as

€282.10 in summons costs.

B.

TOTALENERGIES' REQUESTS SE

75. By these pleadings, TotalEnergies SE asks the Court to :

e Primarily: to decline its international jurisdiction to hear the claims brought by
Hugues Falys and the voluntary actions brought by NGOs against TotalEnergies

SE;

e In the alternative :

O

o

» In the alternative: if it is impossible for Your Court to accept jurisdiction to hear

refer the following question to the Court of Justice of European Union for a
preliminary ruling under Article 267 TFEU:

"Where quasi-delictual liability is called into question on the basis an
alleged loss whose potential cause is diffuse and whose overall impact
cannot geographically circumscribed, is the "place where the harmful
event occurred or is likely to occur” within the meaning of Article 7(2) of
Regulation (EU) No 1215/2012 of the European Parliament and of the
Council of 12 December 2012 on jurisdiction, recognition and
enforcement of judgments in civil and commercial matters, to be
understood as leaving the plaintiff the choice of suing the defendant
either in the court of the place where the causal event giving rise to the
alleged damage occurred or in the court of the place where the alleged
damage occurred?"

stay the proceedings as to the remainder ;

this dispute :

o declare that Mr Hugues Falys no interest in bringing proceedings within

EUI-1219413487v7

meaning of Article 17 of the Code of Judicial Procedure and, consequently,
declare his action inadmissible;

33



o declare that TotalEnergies SE does not have standing to respond within the
meaning of Article 17 of the Judicial Code and, consequently, declare the
action brought by Hugues Falys and the NGOs inadmissible;

e An even more minor point:

o stay the proceedings pending a final decision on the merits by the French
courts in the case pending before the Paris Court of First Instance (Tribunal
Judiciaire de Paris), known under the docket number RG 22/03403, which is
currently at the stage of the exchange of pleadings on the merits and for which
the closure of the proceedings is set for 20 October 2025;

e In the infinitely remote alternative:

o declare the claims of Hugues Falys and the NGOs inadmissible, or at the very
least unfounded;

e Inanyevent:

o order the plaintiff and the voluntary interveners to pay all the costs and
expenses of the proceedings, including the procedural indemnities, assessed in
the case of TotalEnergies SE at €15,000 to be paid by Hugues Falys and at
15,000€ to be borne by the voluntary intervening parties.
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II. AT RIGHT

76.

77.

78.

79.

A. ON ABSENCE OF INTERNATIONAL JURISDICTION OF YOUR TRIBUNAL
1. Introduction

The Claimants base the international jurisdiction of Your Tribunal Article 7

(2) of Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12
December 2012 on and the recognition and enforcement of judgments in civil and
commercial matters 72 (hereinafter, the "Brussels I bis Regulation")’3, which provides that
in matters relating to tort, delict or quasi-delict, the plaintiff may bring his action before the
court of the place where the harmful event occurred or is likely to occur.

In essence, they consider that TotalEnergies SE can be sued before the Belgian courts on
the grounds that the harmful event for which Hugues Falys is claiming compensation
occurred in Belgium. They rely in particular on a judgment of the Court of Justice of the
European Union (hereinafter the "Court of Justice") of 30 November 1976 in the case of
Mines de Potasse d'Alsace ("Mines de Potasse"), in which the Court held that, in matters
relating to tort, delict or quasi-delict, the defendant may be sued, at the option of the
plaintiff, in the courts for the place where the damage occurred or for the place where the
causal event giving rise to that damage occurred’ (see below).

It will be shown below that this reading of Article 7 (2) of the Brussels I bis Regulation,
which allows the plaintiff to summon the defendant before the court of the place where the
alleged damage occurred, cannot be transposed in the case damage that is diffuse, global
and geographically unlimited, as this would violate the founding principles of the Brussels I
bis Regulation and would lead in practice to the jurisdiction of all the courts of all the
Member States of the European Union being accepted.

2. Principles

(a) Principles

1. The rules governing jurisdiction in matters relating to
tort, delict or quasi-delict under the Brussels I bis
Regulation

Article 4(1) of the Brussels I bis Regulation lays down a general rule of jurisdiction
whereby the plaintiff sue the defendant in the courts for the place where he is domiciled :

"Subject to this Regulation, persons domiciled in a Member State shall,
whatever their nationality, be sued in the courts of that Member State".

72
73
74

J.O.UE.,L-351/1, 20 December 2012.

See p. 39, para. 38 of the Claimants' main submissions.

C.J.C.E., Handelskwekerij G.J. Bier BV v. Mines de Potasse d'Alsace SA, 30 November 1976, C-21/76,
para. 25.
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80.

81.

82.

83.

84.

Article 7(2) of the Brussels I bis Regulation establishes a special rule of jurisdiction, which
differs from the general rule of jurisdiction:

"A person domiciled in a Member State may’ be sued in another Member

State: [...].

2) in matters relating to tort, delict or quasi-delict, in the courts for the
place where the harmful event occurred or is likely to occur.

In its Mines de Potasse judgment of 30 November 1976, the Court of Justice defined for the
first time the concept of 'the place where the harmful event occurred'”®.

This case concerned a claim for compensation brought by two claimants, namely the Dutch
nursery G.J. Bier BV, which used the waters of the Rhine for its operations and plantations,
and the Dutch foundation Reinwater, whose purpose is to promote the improvement of
water quality in the Rhine basin. These two entities had brought an action before the
Rotterdam District Court against the French public limited company Mines de Potasse
d'Alsace (based in Mulhouse), which they considered to be responsible for having
discharged industrial waste (chloride) from its operations into the Rhine in the form of
residual salts, thereby increasing - excessively - the salinity of the river.

The court having declared that it had no jurisdiction at first instance, the plaintiffs appealed
to the Gerechtshof at The Hague which, by judgment of 27 February 1976, decided refer a
question to the Court of Justice for a preliminary ruling. Asked whether the words "place
where the harmful event occurred" within the meaning of Article 5(3) of the Brussels
Convention (the former equivalent of the current Article 7(2) of the Brussels I bis
Regulation) should refer to the "place where the event causing the damage occurred" or
rather to the "place where the event giving rise to the damage was committed", the Court
replied that the expression "place where the event giving rise to the damage occurred" did
not mean the "place where the event giving rise to the damage occurred", The Court replied
that the expression used in the provision in question refers to both situations, so that the
claimant is free to bring his action in tort or delict in either of the two fora.

1. The need to assess the rules of in the light of the
objectives of the Brussels I bis Regulation

The Court of Justice favours a teleological interpretation of both primary and secondary
European legislation. Articles 4(1) and 7(2) of the Brussels I bis Regulation must therefore
be interpreted in the same way as primary law.

75
76

Emphasis added.

The abovementioned founding principles must be applied in the light of the case-law of the Court of Justice
concerning the Brussels Convention and the Brussels I Regulation, so as to ensure a certain continuity in
interpretation of the texts (see recital 34 of the Brussels I bis Regulation): "In order to ensure the necessary
continuity between the 1968 Brussels Convention, Regulation (EC) No 44/2001 and this Regulation,
transitional provisions should be laid down. The same continuity must be ensured as regards the
interpretation by the Court of Justice of the European Union of the 1968 Brussels Convention and the
Regulations which replace it".
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85.

86.

should therefore be interpreted in the light of the various founding principles on which the
Brussels I bis Regulation’’ is based, which are set out in recitals 15 and 16:

"(15) The rules of jurisdiction should have a high degree of predictability
and be based on the principle of the jurisdiction of the defendant's domicile.
This jurisdiction should always be available, except in a few well-defined
cases where the subject-matter in dispute or the autonomy of the parties
Jjustifies another connecting factor. In the case of legal persons, domicile
should be defined autonomously so as to increase the transparency of the
common rules and avoid conflicts of jurisdiction.

(16) The forum of the defendant's domicile should be supplemented by
other authorised fora because of the close link between the court and the
dispute or in order to facilitate the proper administration of justice. The
existence of a close link should guarantee legal certainty and avoid the
possibility of the defendant being sued in a court of a Member State which
he could not reasonably have foreseen. This is important, in particular, in
disputes concerning non-contractual obligations arising out of violations

of privacy and rights relating to personality, including defamation. [...]
n(78)

The Claimants' assertion that the provisions of the Brussels I bis Regulation clearly prevail
over the recitals in the preamble to that Regulation calls for a corrective comment”. Indeed,
as has been clearly established, the Court of Justice of the European Union favours a
method of teleological interpretation of Union law 8%, which consists in seeking out the true
objectives pursued by the European legislature 8' . The purpose of this approach is to avoid
any interpretation that is likely lead to results that are unfair, inconsistent, unreasonable or
contrary to the very spirit and purpose of the provision in question®?. Consequently, there
can be no question of legislative provisions taking precedence over recitals, which cannot
be relegated to an ancillary or purely declaratory role. On the contrary, the Court of Justice
considers that the articles of the regulation and its recitals form an indissociable whole, a
coherent body of legislation, in which each element sheds light on the other.

The attribution of jurisdiction to a particular court, pursuant to the rules jurisdiction
established by the Brussels I bis Regulation, must necessarily be assessed in the light of the
following factors

77

78

80

81

82

This Regulation replaced Council Regulation (EC) No 44/2001 of 22 December 2000 jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters (hereinafter the "Brussels I
Regulation"), which had itself replaced the Brussels Convention of 27 September 1968 on jurisdiction and
the enforcement of judgments in civil and commercial matters (hereinafter the "Brussels Convention").
Emphasis added.
See p. 45, para. 47 of the Claimants' main submissions.
J.-A. GUTIERREZ-FONS and K. LENAERTS, Les méthodes d'interprétation de la Cour de justice de ['Union
européenne, 14 éd, Bruxelles, Bruylant, 2020, p. 54.
J.-A. GUTIERREZ-FONS and K. LENAERTS, Les méthodes d'interprétation de la Cour de justice de ['Union
européenne, 14 éd, Bruxelles, Bruylant, 2020, p. 73.
J.-A. GUTIERREZ-FONS and K. LENAERTS, Les méthodes d'interprétation de la Cour de justice de ['Union
européenne, 14 éd, Bruxelles, Bruylant, 2020, p. 61.
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87

88

89

90

with regard to the objectives pursued by this text. These objectives are based on the
following principles:

(1) the 'foreseeability' of the rules of jurisdiction as a guarantee of legal certainty, a general
principle of Union law ;

(i1) the 'proximity' or 'close link' between the court and the dispute; or

(iii)the 'proper administration of justice', which requires a court in a Member State to
decline jurisdiction in the event of concurrent proceedings before several courts within
the European Union®3.

. In the Dumez judgment of 11 January 1990, the Court of Justice reiterated the imperative
need to avoid the multiplication of courts with jurisdiction and the risk of irreconcilability
of their decisions, in order to satisfy the objectives of proper administration of justice and
efficient organisation of proceedings, which are of "fundamental importance in a
convention which must essentially promote the recognition and enforcement of judicial
decisions outside the State in which they were given"84.

. In a judgment of 27 October 1998, the Court of Justice emphasised that this option as
regards territorial jurisdiction must be exercised in compliance with the objectives laid
down by the Brussels I bis Regulation as regards foreseeability and close connection with
the dispute®>.

. As the Court of Cassation pointed out in a ruling of 28 February 2002 Article
5.3 of the Brussels I Regulation (now Article 7(2) of the Brussels I bis Regulation) "may
not be interpreted in such a way as to render the general rule of jurisdiction meaningless
(...) or to increase unreasonably the number of courts"*°.

. In a case recently referred to the Court of Justice, Advocate General Szpunar pointed out
that the underlying reason for the existence of option between the place where the causal
event giving rise to the damage occurred and the place where the damage arose (but then
only in respect of the portion of the damage located in the territory in question®’ ) is the
need to remain as close as possible to the facts of the case and to designate the place where
the damage arose.

C.J.C.E., Fiona Shevill et al. v. Presse Alliance SA, 7 March 1995, C-68/93, para. 19; C.J.U.E., Harald
Kolassa v. Barclays Bank plc, 28 January 2015, C-375/13, para. 29; C.J.U.E., Helga Lober v. Barclays
Bank plc, 12 September 2018, C-304/17, para. 34; C.J.E., C-168/02, 10 June 2004, Rudolf Kronhofer
¢. Marianne Maier et al, para. 15. See also on this subject L. MAISTRIAUX, "La compétence internationale
en matiére de responsabilité extracontractuelle du fait d'un prospectus et la localisation d'un 'fait
dommageable' financier", R.D.C., 2020/1, p. 37 and L. SAVONET, "Arrét RH / Volvo : nouvelles précisions
concernant l'article 7, 2., du Réglement Bruxelles Ibis", R.D.C., 2022/1, p. 92.
C.J.C.E., Dumez France SA and Tracoba SARL v. Hessische Landesbank et al, 11 January 1990, C- 220/88,
para. 18.
C.J.C.E., Réunion européenne (SA) e.a. c. Spliethoff’s Bevrachtingskantoor BV et al., 27 October 1998, C-
51-97, paras. 34 and 36.
Cass. (1°ch.), RG C.98.0065.N, C.00.0013.N, 28 February 2002, Pas. 2002, liv. 2, p. 604 (emphasis added).
T. LEONARD, "La compétence internationale du juge des cessations: une question de responsabilité civile?",
Annuaire Pratiques du commerce & Concurrence, 2007, p. 797.
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91.

92.

93.

the most appropriate and foreseeable court to decide the case in order organise a useful
trial®s.

In that regard, contrary to the Claimants assert in their pleadings,?’ it cannot be accepted
that the requirement of proper administration of justice is necessarily satisfied by the
systematic attribution of jurisdiction to the court closest to the place where the damage
occurred. By way of illustration, in the Andreas Kainz case of 16 January 2014, concerning
an action brought by an individual injured in a fall from a bicycle against the manufacturer
of that bicycle, the Court of Justice expressly held that the attribution of jurisdiction to the
court of the place where the event giving rise to the damage occurred more effectively met
the requirement of proximity and thus promoted the proper administration of justice:

"Proximity to the place where the event which damaged the product itself
occurred facilitates, in particular because of the possibility of gathering
evidence there establish the defect in , the proper organisation of the
proceedings and, therefore, the proper administration of justice, the conferral
of jurisdiction on the court for the place where that place is situated is
consistent with the purpose of the special jurisdiction provided for in Article
5(3) of Regulation No 44/2001, namely the existence of a particularly close
connecting factor between the dispute and the court for the place where the
harmful event occurred".

It follows that the requirement of proper administration of justice can be just as effectively,
if not more effectively, ensured by the court for the place where the event giving rise to the
damage occurred or for the defendant's domicile, the latter being, depending on the
circumstances of each case, better placed to guarantee efficient organisation of the
proceedings and optimum access to evidence (in this respect, see infra, para. 100).

1il. The relationship between Article 4(1) and Article 7(2)
of the Brussels I bis Regulation in the light of the
objectives of that Regulation

As explained above, the general rule of jurisdiction laid down in Article 4(1) of the Brussels
I bis Regulation enshrines the principle that jurisdiction lies, by default and in a mandatory
manner” , with the courts of the Member State in which the defendant is domiciled®'. This
provision thus constitutes the cardinal foundation of the system for allocating jurisdiction
within European Union, guaranteeing predictability and legal certainty for litigants.

88

89
90

91

Av. gen. M. Szpunar, supra conc. C.J.U.E., Universal Music International Holding BV v. Michael Tétreault
Schilling and Others, 10 March 2016, C-12/15, para. 39.

See pp. 45-46, paras. 48-49 of the Claimants' main submissions.

See concerning the interpretation of Article 2 of the Brussels Convention: C.J.C.E., Andrew Owusu

¢. N. B. Jackson, 1" March 2005, C-281/02, para. 37.

T. DERVAL, "La localisation du préjudice financier : application de la jurisprudence européenne par la Cour
de cassation", R.D.C., 2021/1, p. 62.
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94. However, Article 7(2) of the Brussels I bis Regulation, which is interpreted strictly and

9s.

96.

autonomously®?, introduces a limited and precisely defined exception to this rule of
principle. It allows a defendant to be sued in the courts of a Member State other than that in
which he is domiciled, in exceptional and exhaustively listed circumstances®?.

It is essential to stress that the rule of special jurisdiction provided for in Article 7 (2) of the
Brussels I bis Regulation cannot be interpreted as taking precedence over the general
jurisdiction provided for Article 4 (1) of the Brussels I bis Regulation®*. On the contrary,
these two rules must be regarded as being placed on an equal footing, so that the plaintiff
has an option: either to bring his action before the court of the defendant's domicile, in
accordance with the rule of general jurisdiction, or, in specific circumstances, before the
court of the place where the harmful event occurred, in accordance with the rule of special
jurisdiction.

The most authoritative doctrine teaches that :

"There are connecting factors which point so strongly to another jurisdiction
that it is justifiable to place them on the same level as the general rule of the
defendant's domicile as criteria for attributing jurisdiction. Since the
'connection’ is considered to be at least as

If the defendant's domicile is "close", it is ranked at the same level as the
general rule. Consequently, the plaintiff has the choice of bringing his action
in the court of the defendant's domicile or in the court of the Member State
with which there is a sufficiently close connection to justify the attribution of
Jurisdiction"®.

97. The option of jurisdiction open to the claimant since the Mines de Potasse judgment on the

basis of Article 7(2) of the Brussels I bis Regulation is circumscribed and forms part of the
objective of proximity and the proper administration of justice, as emphasised in recitals 15
and 16 of the Regulation. Accordingly, a derogation from the jurisdiction of the State of the
defendant's domicile can only be permitted if the dispute is connected with

92

93

C.J.C.E., Athanasios Kalfelis v. Banque Schréder et al., 27 September 1988, C-189/8, para. 19; C.J.U.E.,
Harald Kolassa v. Barclays Bank plc, 28 January 2015, C-375/13, para. 43; C.J.U.E., Cartel Damage
Claims (CDC) Hydrogen Peroxide SA v. Akzo Nobel NV et al, 21 May 2015, C-352/13, para. 37; CJ.U.E.,
Austro-Mechana Gesellschaft zur Warnehmung mechanicsh-musikalischer Urhebberrechte GmbH v.
Amazon EU Sarl and Others, 21 April 2016, C-572/14, para. 29; C.J.U.E., Helga Lober v. Barclays Bank
ple, 12 September 2018, C-304/17, para. 17.

CJ.U.E., Helga Lober v. Barclays Bank plc, 12 September 2018, C-304/17, para. 18; CJ.C.E., Falco
Privatstiftung et al. v. Gisela Weller-Lindhorst, 23 April 2009, C-533/07, para. 23.

V. LAZIC and P. MANKOWSKI, The Brussels I-bis Regulation. Interpretation and Implementation, Edward Elgar
Publishing Limited, 2023, paras. 2.004 and 2.148.

V. LAZIC and P. MANKOWSKI, The Brussels I-bis Regulation. Interpretation and Implementation, Edward Elgar
Publishing Limited, 2023, para. 2.003. Free translation of : "there are connecting factors which so strongly
point to another jurisdiction that it is justifiable to position them on the same level with the general rule of
the defendant's domicile as criteria to attribute jurisdiction. Since the 'link' is considered to be at least as
'strong’ as the domicile of the defendant it is equally ranked as the general rule. Consequently, a claimant
has a choice whether to file a suit with a court of the defendant's domicile or with a court in a Member
State with which there is such close connection that justifies the attribution of jurisdiction".
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with another Member State or if overriding considerations of the proper administration of
justice so require®.

98. However, even where there are such connecting factors, the defendant must still have been
able reasonably to foresee that he might be sued in a court other than that of his domicile.
Thus, if the foreseeability of jurisdiction is lacking, no derogation from the rule of general
jurisdiction can be justified. This criterion constitutes an essential safeguard, making it
possible avoid litigants finding themselves sued before courts whose jurisdiction would be
unexpected.

99. The Claimants wrongly assert that "the Court of Justice has regard |[...] first to the principal
objective of Article 7(2) of the Brussels Ibis Regulation (proximity and proper
administration of justice) and then to the principle of foreseeability"®’. The Court of does
not favour any particular objective; it simply considers that the possibility derogating from
the rule of general jurisdiction, for reasons such as manifestly closer links with another
Member State or on grounds of the proper administration of justice, is only conceivable if
the defendant can foresee such a derogation, and prepare himself for the possibility of being
summoned before a court other than that of his domicile.

100. The Brussels I bis Regulation thus provides a twofold option for a claimant in matters of
tort, delict or quasi-delict: (i) either to bring his action before the court of the defendant's
domicile in accordance with the rule of general jurisdiction, (ii) or, if the circumstances so
require and foreseeability is guaranteed, to bring the action before the court of the place
where the harmful event occurred, in application of the rule of special jurisdiction.

101. Consequently, contrary to the Claimants' allegations, °® the Court is fully entitled to hold
that the dispute must be brought before the court of the defendant's domicile, on the
grounds that : (i) either there are no objective factors justifying a departure from the
general jurisdiction rule, in the absence of a sufficiently close connection with another
court or of overriding requirements of the proper administration of justice; or (ii) although
such factors exist, the departure from the general jurisdiction rule does not satisfy the
foreseeability criterion, so that the defendant could not reasonably have anticipated being
summoned before a court other than that of his domicile.

1v. The inadequacy of the rule enshrined in the 'Mines de
Potasse' judgment in the context of climate disputes

102. The application of the judgment of the Court of Justice Mines de Potasse cannot lead to a
situation that would contravene the objectives of the Brussels I bis Regulation.

% V. LAZIC and P. MANKOWSKI, The Brussels I-bis Regulation. Interpretation and Implementation, Edward
Elgar Publishing Limited, 2023, para. 2.007.

o7 See pp. 54-55, para. 60 of the Claimants' main submissions.

o8 See p. 43, para. 44 of the Claimants' main submissions. The Claimants state that

"Following [TotalEnergies SE]'s argument would be tantamount to asking the Court of First Instance to
contravene the Brussels I bis Regulation by removing the right of choice that it lays down in matters
relating to tort, delict or quasi-delict".
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103. In the specific context of the discharge of noxious products into a river which crosses a

limited number of Member States (namely Austria, Germany and the Netherlands), the
possibility given to the claimant to choose between the place where the damage occurred
and the place of the causal event which gave rise to that damage is conceivable, since it
sufficiently preserves the objective of foreseeability of the Brussels I bis Regulation. In
Mines de Potasse, the Court of Justice held that the defendant could reasonably expect to
be sued in a court in one of these Member States.

104.1t is important to emphasise that the Claimants are seeking here to artificially discredit the

way in which TotalEnergies SE set out the context of the Potash Mines case. They claim
that "to present the Rhine as a river crossing a limited number of States by mentioning only
the Member States through which it flows, it [...] crosses no less than six States
(Switzerland, Lichtenstein, [...]), is a particularly truncated way of setting out the context of
this case"®. The Court will not fail to observe that, throughout their written pleadings, the
Claimants seek, by means of a series of unfounded challenges that have no bearing on the
resolution of the dispute, to artificially instil doubt as to the soundness of the analysis
developed by TotalEnergies SE. In any event, even if the Claimants' assertion as to the
geographical course of the Rhine is factually correct, it remains completely irrelevant in
context of the present analysis. The Brussels I bis Regulation applies only to the Member
States of the European Union, so the reference to third countries such as Switzerland or
Liechtenstein is completely irrelevant.

105. As explained, the Brussels I bis Regulation's objective of a "high degree" of foreseeability -

in the words of recital 15 - must be preserved. Indeed, it is important to avoid the defendant
being uncertain as to the place of the court before which he might be summoned.

106.Thus, the case law subsequent to Mines de Potasse demonstrates that the special

jurisdiction rule (and the option that derives from it) is only available to the claimant if (i)
the dispute is manifestly more closely connected with a country other than that of the
defendant's domicile, or for reasons of the proper administration of justice, and (ii) the
requirement of foreseeability is satisfied. It is principally by reference to this foreseeability
criterion that the Court of Justice assesses the appropriateness of conferring jurisdiction on
a court designated under the special jurisdiction rule in Article 7(2) of the Brussels I bis
Regulation.

107.The following cases illustrate systematic approach adopted by the Court of Justice in

interpreting Article 7(2) of the Regulation:

= Liability for infringement of a registered trade mark. - In the Wintersteiger
judgment of 19 April 2012, the Court of Justice held that a dispute relating to the
infringement of a trade mark registered in a Member State as a result of an
advertiser's use a keyword identical to that trade mark on the website of a search
engine may be brought either before the courts of the Member State in which the
trade mark is registered or before the courts of another Member State.

99

See p. 51, para. 54 of the Claimants' main submissions.
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in which the trade mark is registered, or before those of Member State which the advertiser is
established!®.

The Court reasoned as follows:

"In contrast to the situation of a person who considers that his
personality rights have been infringed, which are protected in all
the Member States, the protection afforded by the registration of a
national trade mark is, in principle, limited to the territory of the
Member State of registration, so that, as a general rule, its
proprietor cannot rely on that protection outside that territory |...].

As regards jurisdiction to hear an allegation of infringement of a
national trade mark in a situation such as that in the main
proceedings, it must be held that both the objective of foreseeability
and that of the proper administration of justice militate in favour of
conferring jurisdiction, in respect of the materiality of the damage,
on the courts of the Member State in which the right at issue is
protected.

[On the other hand], the causal event should not be considered to be
the display of the advertisement itself, but the triggering by the
advertiser of the technical process of displaying, in accordance with
predefined parameters, the advertisement that the advertiser has
created for its own commercial communication |...].

[Where the place is certain and identifiable, both for the plaintiff
and the defendant, and is therefore likely to facilitate the taking of
evidence and the organisation of the proceedings, [...] the
advertiser's place of establishment is the place where the decision to
initiate the posting process is taken"'°'.

= Liability of a manufacturer for a defective product. - In the abovementioned
Andreas Kainz judgment of 16 January 2014, handed down in relation to an action
brought by an individual injured in a fall from his bicycle against the company
manufacturing the bicycles, the Court held that conferring jurisdiction on the court
of the place of manufacture of the product at issue meets, inter alia, the
requirement of foreseeability of the rules of jurisdiction, in so far as both the
manufacturer (defendant) and the victim (claimant) can reasonably foresee that
that court will be best placed to give judgment in a dispute involving, in particular,
a finding of a defect in that product!®2.

= Liability of a bank following a cross-border financial investment made by an
individual. - In the Kolassa judgment of 28 January 2015 %% the Court of Justice
held, in the case of an action in

100 CIEU, Wintersteiger AG v Products 4U Sondermacschinenbau GmbH, 19 April 2012, C-523/10, para. 40.
101 See paras. 25, 27, 34, and 37 of judgment (emphasis added).

102 C.J.U.E,, Andreas Kainz v Panterwerke AG, 16 January 2014, C-45/13, para. 28.

103 CIEU, Harald Kolassa v Barclays Bank plc, 28 January 2015, C-375/13.
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In its judgment in the case of a prospectus liability action brought by an Austrian
private individual who had invested in certificates issued by an English bank, the
Court held that the courts of the claimant's place of residence had jurisdiction in
respect of the occurrence of the loss or damage where "the loss or damage
occurred directly in a bank account held by the claimant with a bank established
within the jurisdiction of his place of residence"'**. The Court explained its
reasoning by stating that the place where the damage materialised in this way (i.e.
the place of the bank account) meets, in such circumstances, the objective of
foreseeability of the Brussels I Regulation (now Brussels I bis), "by enabling both
the claimant easily to identify the court before which he may bring proceedings
and the defendant reasonably to foresee the court before which he may be sued
[.... given that the issuer of a certificate which does not fulfil its legal obligations
relating to the prospectus must, when it decides to have the prospectus relating to
that certificate notified in other Member States, expect that insufficiently informed
operators domiciled in those Member States will invest in that certificate and
suffer the damage"'%.

108.1n the Universal Music judgment of 16 June 2016'%, the Court of Justice clarified that the

conclusion it had reached in the Kolassa judgment was part of a particular context which
was characterised by existence of different "circumstances contributing to the attribution of
Jjurisdiction to those courts"'". In the Helga Lober judgment of 12 September 201819, the
Court of Justice confirmed its earlier case law by specifying what the "special
circumstances" referred to in the Universal Music judgment might consist of to justify
connection to the courts of the State of domicile of the injured claimant-investor!%’.

109.1n this type of litigation, the objective of legal protection of the defendant is therefore met

by the connecting factor of the place of notification of the prospectus, insofar as the issuer
can know precisely the Member States in which it has notified its prospectus, and can
therefore reasonably expect to be served with the places of notification of its prospectus if
the latter proves to be misleading!'?. In so doing, the issuer can exercise definite control
over the choice of the financial intermediaries that will take part in the transaction and the
methods of disseminating the prospectus, a process that it can best supervise'!!.

110.1t is clear from the foregoing that, if your Tribunal were to conclude that the application of

the special jurisdiction rule, whatever option the Claimant chooses on that basis, does not
satisfy the objective of foreseeability,

105
106

107

108

109

110

111

See para. 55 of the judgment.

See para. 56 of the judgment (emphasis added).

CJEU, Universal Music International Holding BV v Michael Tétreault Schilling et al, 16 June 2016, C-
12/15.

See para. 37 of the judgment. See also the comments by A. NUYTS, "Chroniques. Droit international privé
européen", J.D.E., 2016/10, no. 234, pp. 393-394.

C.J.U.E., Helga Lober v Barclays Bank plc, 12 September 2018, C-304/17.

See paras. 31 to 33 of the judgment.

See L. L. MAISTRIAUX, "La compétence internationale en matiere de responsabilité extracontractuelle du
fait d'un prospectus et la localisation d'un 'fait dommageable' financier", R.D.C., 2020/1, p. 37.

P. WAUTELET, "L'arrét Kolassa : quel tribunal pour le contentieux de 1l'investissement financier?
R.D.C.,2017/1, p. 60.
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it would be logical and legitimate for it assert the exclusive jurisdiction of the courts of the
defendant's domicile to hear the present dispute.

111.In the case in point, the fact that global warming causes damage on a global scale, i.e.
everywhere, renders the concept of the 'place’ where the damage occurred meaningless,
unless one accepts, contrary to the spirit and the letter of the Brussels I bis Regulation, that
all national courts within the European Union have jurisdiction in climate matters. Such an
interpretation of the Regulation would render meaningless the principles on which it is
based, in particular legal certainty and the proper administration of justice.

112.The Claimants, relying on several judgments of the Court of Justice!'? , in particular in
defamation cases, maintain on the contrary that the existence of damage manifested in
several places would allow the Claimant to sue the Defendant before the court of each of
those places, without this contravening the objective of foreseeability enshrined in the
Brussels I bis Regulation. Without dwelling on each of the cases cited, TotalEnergies SE
points out that there can be no question of applying these rulings mechanically, without
regard to the specific circumstances of each case. The Court of Justice assesses, on the basis
of the circumstances of each case, whether the objective of foreseeability is met in cases of
dispersed damage, it being understood that the cases relied on by the Claimants are in no
way comparable to the present case, where the number Member States affected by the
alleged damage is limited and foreseeable. This is certainly not the case with climate
change, which causes global and geographically unforeseeable damage, and the Court
cannot therefore rely on the judgments relied on by the Claimants to interpret Article 7(2) of
the Brussels I bis Regulation in such a way as to justify its jurisdiction.

V. The claimant must establish the existence of a causal link

113. According to the very terms of the Mines de Potasse judgment, on which the Claimants rely
to establish the international jurisdiction of the Court, the Court must, in the context of the
special jurisdiction rule laid down Article 7(2) of the Brussels I bis Regulation, verify the
existence of a causal link in order to justify its jurisdiction on the basis of the place of the
damage within the meaning of that provision.

114.The Court of Justice has consistently held that "liability arising out of tort, delict or quasi-
delict may be considered only if a causal link can be established between the damage and
the event giving rise to it" 3. If the causal link between the event giving rise to the damage
and the damage is uncertain, the dispute is not likely to be closely connected with the
territory designated by these conflict rules.

12 See pp. 48-51, para. 52 of the Claimants' main submissions.

13 C.J.C.E., Handelskwekerij G.J. Bier BV v. Mines de Potasse d'Alsace S4, 30 November 1976, C-21/76, para.
16. See also C.J.C.E., Danmarks Rederiforening, acting for DFDS Torline A/S v. LO Landsorganisationen i
Sverige, acting for SEKO Sjofolk Facket for Service och Kommunikation, 5 February 2004, C-18/02, para.
32; ECJ, OFAB, Osterg[)'tlands Fastigheter AB v. Frank Koot and Evergreen Investments BV, 18 July 2013,
C-147/12, para. 34; CJ.U.E., Austro-Mechana Gesellschaft zur Warnehmung mechanicsh-musikalischer
Urhebberrechte GmbH v. Amazon EU Sarl and Others, 21 April 2016, C-572/14, para. 41.
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115.As the literature explains, in the particular context of climate litigation relating to the
emission of greenhouse gases, the question arises of demonstrating that the emissions are
the cause of the plaintiff's specific inconvenience, a question which in reality relates to the
substance of the dispute but which is nevertheless likely to influence the application of the
applicable rules of private international law when these rules refer to conditions of
substantive law, i.e. the operative event and the damage ' . The author explains in the
following terms:

"Indeed, if the causal link between the event giving rise to the damage and
the damage itself is uncertain, it is not certain that the dispute has close
links with the territory designated by these conflict rules, raising
difficulties both in terms of conflict of jurisdictions and conflict of laws. It
is particularly with regard to the place of the damage that the question
takes on its full meaning. While the causal event is always the first element
liability, the question of the existence of the damage can only be seen in
relation to the event giving vise to it. Thus, while the place of the
precipitating event is always a priori an important anchor point in the
dispute, the same cannot be said for the place of the damage when it is
doubtful whether the damage is the consequence of the designated
precipitating event. Since the question of law is whether the defendant is
liable for certain events, the defendant's actions always constitute a
tangible fact. On the other hand, the damage is connected to the event
giving rise to the damage only if a causal link is shown"(115):

[.]

The objective [of the optional rules of jurisdiction in tort and delict] is to
designate a court which has a particularly close connection with the
dispute for reasons of the proper administration of justice and the expedient
organisation of the proceedings. In this respect, the courts of the place
where the event giving rise to the damage occurred and of the place where
the damage was sustained are considered to be strictly equivalent.
Accordingly, in order for the court for the place where the damage
occurred to have a sufficient connection with the question of law raised, or
at least one equivalent to that of the court for the event giving rise to the
damage, it is necessary to ensure, prima facie at , that the event giving rise
to the damage in question resulted in the damage relied on by the victim
[...]. This observation raises significant practical difficulties. Indeed, at the
jurisdictional stage, it seems impossible to verify the existence of a causal
link satisfactorily''®".

114 F, GIANSETTO, "Changement climatique - Le droit international privé a 1'épreuve des nouveaux contentieux en
matiére de responsabilité climatique", Journal du droit international (Clunet) No. 2, 2018, p. 7, para. 12.

15 F. GIANSETTO, "Changement climatique - Le droit international privé a 1'épreuve des nouveaux contentieux en
matiére de responsabilité climatique", Journal du droit international (Clunet) No. 2, 2018, p. 11, para. 12.

116 F, GIANSETTO, "Changement climatique - Le droit international privé a 1'épreuve des nouveaux contentieux en
matiére de responsabilité climatique", Journal du droit international (Clunet) No. 2, 2018, p. 11, para. 22
(emphasis added).
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116. Where verification of the causal link poses major difficulties (as is the case in climate

litigation), the author suggests admitting that the place where the damage occurred does not
have the same role as the place where the event giving rise to the damage in designating the
court with jurisdiction, so that the jurisdiction of the court for the place where the damage
occurred must simply be waived whenever the question of the causal link poses a problem
17" This reasoning is based in particular on the objectives of the Brussels I bis Regulation
as regards existence of a particularly close connecting link between the dispute and the
courts of the place where the harmful event occurred, for reasons of the proper
administration of justice and the useful organisation of the proceedings. Indeed, if the court
of the place where the damage occurred were to be given jurisdiction despite the fact that it
is not certain that the damage was the cause of the event giving rise to the offence, we
would find ourselves in a rather paradoxical situation since we would be admitting referral
a court which ultimately has little (if any) connection with the dispute!'3.

117.In this respect, the author refers to the opinion of the Advocate General preceding the

judgment of the Court of Justice in the Coty case'’®, in which the Advocate General had
ruled against the jurisdiction of the German courts (place where the damage was sustained
for allegations of unlawful comparative advertising and unfair imitation):

"61. [1]t seems to me legitimate to fear that an interpretation |[...] as broad
as that relied on by Coty Germany might lead to the generalisation of
forum actoris and thus encourage forum shopping. However, as the Court
has emphasised, by retaining the general jurisdiction of the courts of the
defendant's domicile and clearly excluding the jurisdiction of the courts of
the plaintiff’s domicile, the legislature of the Union has opted for a
principle which should be subject to as few exceptions as possible.
Moreover, a multiplication of competent fora has the disadvantage of
accentuating the risk of irreconcilable judgments, which is precisely what
the [Brussels la] Regulation is designed avoid, that mutual recognition of
Jjudgments is impossible in such a situation.

62. In the present case, the justification for that derogation |...] is lacking,
in my view. Indeed, if the jurisdiction of the German courts were to be
accepted solely on the basis of a connection to acts committed in Germany
by a third party alleged to be the perpetrator of the alleged predicate
offence, that would lead to a result inconsistent with [the existence of a
particularly close connection with the court seised]".

7 F. GIANSETTO, "Changement climatique - Le droit international privé a 1'épreuve des nouveaux contentieux en

matiére de responsabilité climatique", Journal du droit international (Clunet) No. 2, 2018, p. 17, para. 33.

118 F. GIANSETTO, "Changement climatique - Le droit international privé a 1'épreuve des nouveaux contenticux en

119

matiére de responsabilité climatique", Journal du droit international (Clunet) No. 2, 2018, p. 14, para. 27.
Av. gén. Mr N. Jaiskinnen, aforementioned concl. C.J.U.E., Coty Germany GmbH v. First Note Perfumes
NV, 21 November 2013, C-360/12.
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3. By the species

(a) Plea no. 1: Primarily - Your Court has no international
jurisdiction to hear the dispute.

118.Hugues Falys' choice of court does not comply with the objectives of foreseeability and

legal certainty referred to in the Brussels I bis Regulation, and in particular with the need to
establish the existence of close links between the dispute and the court having jurisdiction
(see supra, para. 79).

119.The Claimants attempt to justify the jurisdiction of the Court by arguing that the Belgian

courts are "the closest to the damage [suffered by Hugues Falys] and, consequently, the best
placed assess that damage" and "the best placed in terms of taking evidence, experts and
being familiar with Belgian specificities"'?°. However, TotalEnergies SE finds it difficult to
see how the Belgian courts would be better qualified than the French courts in terms of
taking evidence or appointing experts, particularly in the case of litigation relating to
climatic damage, which manifests itself in a similar manner France, Belgium or any other
country and does not, by its very nature, require any specific knowledge of the alleged
"Belgian specificities". Therefore, apart from the purely geographical argument, the
Claimants fail to demonstrate the existence of a sufficiently close link with Belgium to
justify a derogation from the general rule of jurisdiction, according to which the action must
be brought before the court of the place where TotalEnergies SE is domiciled.

120.1In reality, this inability on the part of the Claimants to justify such a derogation stems from a

121.

twofold stumbling block: (i) on the one hand, it illustrates the impracticability of applying
Article 7(2) of the Brussels I bis Regulation to climate litigation, which, by its very nature,
transcends borders and is not linked exclusively to a given territory;

(i1) secondly, it follows from the fact , as in the abovementioned Andreas Kainz case of 16
January 2014, the present dispute is objectively more closely connected with the court in
the place where TotalEnergies SE has its registered office, not only because that the centre
of its decision-making power, but above all because it is in that place that the strategic and
operational decisions alleged to have been wrongful were taken.

And even if the Court of First Instance were to admit, impossibly, that the present dispute
does in fact have manifestly closer links with the Court of First Instance (quod non), it
would still have to be stated that the attribution of jurisdiction to the latter could in no way
be foreseeable for TotalEnergies SE. GHG emissions are not circumscribed both in time
and space, they are multifactorial and cause both collective and individual damage.
Consequently, the events that give rise to them and the damage that may result may be
numerous and located in different States, which complicates the rules of conflict that refer
to the places where these events occur'?!. Thus, there is no evidence to directly link the
activities of Groupe TTE to the concrete damage alleged by Hugues Falys or the
intervening NGOs.

120

See p. 46, para. 49 of the Claimants' main submissions.

121 F. GIANSETTO, "Changement climatique - Le droit international privé a l'épreuve des nouveaux contentieux en

matiére de responsabilité climatique", Journal du droit international (Clunet) no. 2, 2018, p. 7.
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122.The intrinsically diffuse nature of impact of GHGs was highlighted by the Court of The

Hague in its judgment of 26 May 2021 in the case of Milieudefensie v. Royal Dutch Shell:

"An important feature of the (imminent) climate damage in the Netherlands
and the Wadden region raised by Milieudefensie et al is that every emission
of CO2 and other greenhouse gases, wherever in the world and whatever
the cause, contributes to (an increase ) that damage. It is not disputed that
the CO2 emissions for which Milieudefensie et al. hold RDS responsible
occur worldwide [...]. Moreover, these CO2 emissions only cause
(imminent) climate damage to Dutch residents and residents of the Wadden
region in combination with other (CO2) emissions. In proceedings around
the world, it is not only CO2 emitters who are held responsible for climate
damage, but also other people who can influence CO2 emissions, the
underlying idea being that any contribution to reducing COZ2 emissions can
be important [...]"1?2.

123.Given the diffuse and global nature of the impact of greenhouse gases on climate change, it

cannot be seriously argued that TotalEnergies SE could "reasonably expect"'?® to be sued
before the Court. In that sense, the Claimants' assertion that "the damage [suffered by
Hugues Falys] occurred in Belgium and only in Belgium, so that [TotalEnergies SE] can be
sued before the Belgian courts"'?* is not only simplistic but also erroneous in that it is
incompatible with the objectives of foreseeability, legal certainty and close connection of
the Brussels I bis Regulation.

124.Unlike the facts that gave rise to the Mines de Potasse judgment, the impact of GHG

emissions is global and impossible to circumscribe geographically. To follow the
Applicants' reasoning would be to accept that TotalEnergies SE could be sued, without any
foreseeability, before all the courts of all the Member States in relation to the impact of the
GHG emissions resulting from its activities, i.e. several hundred (or even thousands) of
courts. Clearly, this cannot have been the intention of the European legislator when it
adopted the Brussels I bis Regulation, nor that of the Court of Justice when it handed down
its Mines de Potasse ruling.

122 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 26 May 2021, C/09/571932,

123
124

para. 4.3.5. Free translation of: "Een belangrijk kenmerk van de door Milieudefensie

c.s. aan de orde gestelde (dreigende) klimaatschade in Nederland en het Waddengebied is dat iedere
uitstoot van CO2 en andere broeikasgassen, waar ook ter wereld en op welke wijze ook veroorzaakt,
bijdraagt aan (een toename van) deze schade. Niet in geschil is dat de CO2-uitstoot waar Milieudefensie
c.s. RDS verantwoordelijk voor houdt over de hele wereld plaatsvindt |...]. Verder veroorzaken deze CO2-
emissies alleen in combinatie met andere (CO2-) emissies (dreigende) klimaatschade van de Nederlandse
ingezetenen en de inwoners van het Waddengebied. In over de hele wereld gevoerde procedures worden
niet alleen de CO2-uitstoters zelf verantwoordelijk gehouden voor klimaatschade, maar ook anderen die
invloed kunnen uitoefenen op CO2-uitstoot, met als achterliggende gedachte dat iedere bijdrage aan
vermindering van CO2-uitstoot van belang kan zijn [...] ".

See p. 47, para. 51 of the Claimants' main submissions.

See p. 44, para. 45 of the Claimants' main submissions.
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125.1t is worth recalling the case-law of the Court of Cassation of 28 February 2002, according
to which Article 7(2) of the Brussels I bis Regulation cannot be interpreted in such a way as
to "unreasonably multiply the number of courts” (see supra, para. 93), which would
undoubtedly be the case if the Applicants' view were to be followed. The infinite
multiplication of potential forums would be incompatible with the requirement of proper
administration of justice, since it would necessarily prove ineffective and give rise to
potentially irreconcilable decisions, creating judicial confusion and undermining legal
certainty at European level. The risk of irreconcilable decisions is all the greater in this case
because, in the absence of a legal framework clearly imposing an obligation on private
companies to reduce their GHG emissions, the climate actions taken against them are based
on the general standard of care - or its equivalents in other countries - the open-ended
nature of which leaves room for varied interpretations by the courts. In this context, the risk
of irreconcilable decisions is particularly high: the basis of divergent interpretations of this
general standard of care, several national courts could impose different or even
contradictory measures on TotalEnergies SE.

126.1t follows from the foregoing explanations that, faced with alleged damage resulting from
global warming, a phenomenon which is by its very nature diffuse, global and insusceptible
of being geographically circumscribed, the option enshrined in Article 7(2) of the Brussels I
bis Regulation cannot be applied consistently, as TotalEnergies SE cannot expect to be sued
before a court other than that of the place of its registered office (which corresponds to the
place of the alleged operative event), which constitutes the nerve centre of its activity and
decision-making power. Any reasoning to the contrary would introduce obvious legal
uncertainty and pave the way for an indiscriminate multiplication of competent courts,
contrary to the requirements of predictability and good administration of justice that
underpin the Brussels I bis Regulation.

127.This reasoning is all the more true in the present case because the Claimants have cited only
the holding company at the head of Groupe TTE which, as mentioned above, does not
market any petroleum products and therefore emits only a negligible quantity of GHGs
from its offices. If this entity (alone) has been cited, it is because the Claimants considered
that its liability could be called into question solely as a result of certain decisions taken in
relation to the conduct of some of the TTE Group's activities (e.g. the pursuit of its
subsidiaries' investments in gas or oil). Thus, the Claimants implicitly admit that the place
where the alleged harmful event would have occurred is the place where the contested
decisions were taken, i.e. at the head office of TotalEnergies SE located in France.
Consequently, only the French courts have jurisdiction to hear this dispute.

128.This solution is all the more necessary given that, as will be seen below, there are already
various similar proceedings pending before the French courts, thereby increasing the risk of
irreconcilable decisions if Your Court were to declare itself territorially competent (see
infra, paras. 300 et seq.).

129. Surabondamment, TotalEnergies SE notes that in another case relating to GHG emissions
and climate change, namely Milieudefensie v. Royal Dutch Shell'” , the dispute had
logically been brought before the court of the place where the

125 The dispute gave rise to the (aforementioned) judgment of the Court of The Hague of 26 May 2021
(C/09/571932/HA ZA 19-379).
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strategy for the conduct of Royal Dutch Shell's business was decided, namely its registered
office, in accordance with Article 4 (1) of the Brussels I bis Regulation, which is also the
place of the operative event within the meaning of Article 7 (2) of the same Regulation.

130.In any event and irrespective of the foregoing, there is a further reason why the Court of

131.

First Instance must declare that it has no territorial jurisdiction to hear the present case. In
Mines de Potasse, the Court of Justice recalled the need to establish the existence of a
causal link between the alleged damage and the event giving rise to that damage (see supra,
paras. 110 et seq.). In the present case, Hugues Falys has not established (even prima facie)
a causal link between the alleged faults of which TotalEnergies SE is accused and the
damage he alleges. TotalEnergies SE will return to this point in detail later (see infra,
Section H.3), but it is sufficient at this stage to point out that the TTE Group is responsible
for less than 1% of global industrial GHG emissions (including Scope 3 emissions resulting
from the use of energy products by its customers and not directly from the Group), this
figure being based a partial study which is disputed, and that there nothing to suggest that
the damage alleged by Hugues Falys is linked to the decisions taken by TotalEnergies SE
and the activities of the TTE Group. As the legal literature suggests (see supra, para. 115),
this failure to demonstrate a causal link between the event giving rise to the damage and the
damage precludes the existence of a close link with the place where the damage occurred
and, consequently, the territorial jurisdiction of the Court.

This illustrates, once again, manifest inadequacy of the jurisdictional option offered by
Article 7(2) of the Brussels 1 bis Regulation in the context of climate litigation. Indeed,
insofar as very existence of a causal link remains highly uncertain due to its complexity
(see below), allowing the Claimants to avail themselves of this option to sue TotalEnergies
SE before the court of the place where the damage occurred seems all the more
inappropriate. This option ultimately amounts to basing jurisdiction on a connection whose
relevance and validity cannot be established with certainty, which is contrary to the
principles of legal certainty and foreseeability enshrined in the Brussels I bis Regulation.

132.1In conclusion, Your Court has no international jurisdiction to hear this dispute.

(b) Plea in law 2: In the alternative - a question should be
referred to the Court of Justice for a preliminary ruling
the interpretation to be given to Article 7(2) of the Brussels
I bis Regulation where the alleged damage is diffuse, global
and geographically unlimited.

133.1In the event that the Court of First Instance were nevertheless to consider declaring itself

territorially competent, it would be appropriate, prior to any decision on that point, for it to
avail itself of the right offered by Article 267 of the Treaty on the Functioning of the
European Union (hereinafter, the "TFEU") to refer a question to the Court of Justice for a
preliminary ruling on the interpretation to be given to Article 7(2) of the Brussels I bis
Regulation, and more particularly on the manner in which the words "place where the
harmful event occurred or is likely to occur" are to be understood and applied where,
contrary to the facts giving rise to the interpretation set out in the Mines de

51

EUI-1219413487v7



Potash of 1976, the alleged damage is diffuse, global and impossible to circumscribe
geographically, as is the case, for example, with a liability action linked to climate change.
However, during the discussions on the proposal that led to the adoption of the Brussels I
bis Regulation, the climate issue was not at the heart of the concerns, and the application of
this Regulation in a dispute such as the one in question had certainly not been anticipated
by the European legislator at the time.

134.1t is all the more appropriate to make a reference for a preliminary ruling because, if the
interpretation proposed by the Claimants on the basis of the Mines de Potasse judgment
were to be followed in the present case, this would result in all the courts of all the Member
States having territorial jurisdiction to hear this type of dispute. Such a situation seems
inconceivable at any level.

135. TotalEnergies SE proposes that the question referred to the Court of Justice for a
preliminary ruling be worded as follows:

Where the quasi-delictual liability of a company is called into question on
the basis of an alleged loss whose potential cause is diffuse and whose
overall impact cannot be geographically circumscribed, should the "place
where the harmful event occurred or is likely to occur” within the meaning
of Article 7 (2) of Regulation (EU) No 1215/2012 of the European
Parliament and of the Council of 12 December 2012 on jurisdiction,
recognition and enforcement of judgments in civil and commercial matters,
to understood as leaving the choice to the plaintiff to sue the defendant
either in the court of the place where the causal event giving rise to the
alleged damage occurred, or in the court of the place where the alleged
damage occurred?

4. Conclusion

136.1t follows from the foregoing that Your Court has territorial jurisdiction to hear the present
dispute and that in the event of any doubt as to the interpretation to be given Article 7
(2) of the Brussels Ia Regulation, it must refer a question to the Court of Justice for a
preliminary ruling in that regard.
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B. THE LAW APPLICABLE TO THE PRESENT DISPUTE
1. Introduction

137.The Claimants maintain that "since the damage suffered by [Hugues Falys] is
environmental damage which occurred in Belgium, the law applicable to the present case is
[...] Belgian law"'?% . They base their reasoning on Article 7 of Regulation (EC) No
864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations!?” (hereinafter the "Rome II Regulation').
"), which includes a special conflict of laws rule for environmental damage.

138.1t will be shown below that Article 7 of the Rome II Regulation cannot serve as a basis for
determining the law applicable to the present case and that the applicable law in the present
case must be determined on the basis of Article 4(3) of that Regulation.

2. Principles

(a) The "mirroreffect of conflict of jurisdiction rules and
conflict of laws rules

139. As a preliminary point, it is worth highlighting the close proximity between the Brussels I
bis Regulation and the Rome II Regulation. The two regulations share common objectives,
which means that they must be applied consistently.

140.Recital 7 of the Rome II Regulation states that "the substantive scope and provisions of this
Regulation should be consistent with the Brussels I Regulation". This objective of
consistency has also been reiterated on several occasions by the Court of Justice and its
Advocates General 28

(b) The general rule and the special rule for environmental
damage

141.The general rule is set out Article 4 of the Rome II Regulation:

"(1) Save as otherwise provided in this Regulation, the law applicable to a
non-contractual obligation arising out of a tort/delict shall be the law of
the country in which the damage occurs, irrespective of the country in
which the event giving rise to the damage occurred and irrespective of the
country or countries in which the indirect consequences of that event
occur.

2. However, where the person claimed to be liable and the injured party
are habitually resident in the same country at the time the loss or damage
occurs, the law of that country shall apply.

126 See p. 60, para. 70 of the Claimants' main submissions.

127 JO.UE., L 199/40, 31 July 2007.

128 Av. gén. G. HOGAN, supra concl. C.J.U.E., G#flix Tv v. DR, 16 September 2021, C-251/20, para. 102; Av.
gén. H. SAUGMANDSGAARD, supra concl. C.J.U.E., HRVATSKE SUME d.o.o., Zagreb v. BP Europa SE, 9
December 2021, C-242/20, para. 42.
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3. Ifit is clear from all the circumstances of the case that the harmful event
is manifestly more closely connected with a country other than that
referred to in paragraphs 1 or 2, the law of that other country shall apply.
A manifestly closer connection with another country could be based, in
particular, on a pre-existing relationship between the parties, such as a
contract, which is closely connected with the harmful event in question"?.

142.1In addition to the general rule, the Rome II Regulation provides for certain special rules,
particularly in relation to environmental damage. Article 7 of the Regulation provides that :

"The law applicable to a non-contractual obligation arising out of
environmental damage or subsequent damage suffered by persons or
caused to property shall be that resulting from the application of Article
4(1) [i.e. the law of the country where the damage occurs], unless the
claimant for compensation has chosen to base his claims on the law of the
country in which the event giving rise to the damage occurred.

143.In matters of environmental damage, the principle is therefore that the applicable law is that
of the country in which the damage occurred, while allowing the claimant to opt for the law
of the place where the event giving rise to the damage occurred.

(©) The concept damage to the environment

144. As stated in recital 24 of the Rome II Regulation, the concept of environmental damage is
limited to :

"negative change in a natural resource (such as water, soil or air), a
deterioration in a function performed by that resource for the benefit of
another natural resource or the public, or a deterioration in biological

diversity".

145. Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on
environmental liability with regard to the prevention and remedying of environmental
damage'3? already provided a more precise definition of these types of damage!3! , which
are defined in three distinct categories (see Article 2 (1)):

a. damage to protected species and natural habitats, i.e. any damage that seriously
affects the creation or maintenance of a favourable conservation status for such
habitats or species; the significance of the effects such damage is assessed in
relation to the initial state, taking into account the criteria set out in Annex I.

129 Empbhasis added.

130 JO.UE., L 143,30 April 2004.

131 Damage is defined in the Directive as "a measurable negative change in a natural resource or a measurable
deterioration in a service related to natural resources, which may occur directly or indirectly" (see Article

2(2)).
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146.

b. water damage, i.e. any damage which seriously and adversely affects the
ecological, chemical or quantitative status or the ecological potential of the
waters concerned, as defined in Directive 2000/60/EC, with the exception of
adverse impacts to which Article 4(7) of that Directive applies; and

c. damage to soil, i.e. any soil contamination that creates a risk of serious adverse
effects on human health as a result of the direct or indirect introduction of
substances, preparations, organisms or micro-organisms onto the surface of or
into the soil.

It should be noted that Article 4 of Directive 2004/35/EC also excludes from the
environmental liability regime damage considered to be diffuse where it is not possible to
establish a certain causal link:

"(13) Not all forms of environmental damage can be remedied under a
liability regime. For the latter to work, there must be one or more
identifiable polluters, the damage should be concrete and quantifiable, and
a causal link should be established between the damage and the identified

polluter or polluters. Liability is therefore not an appropriate instrument
for dealing widespread and diffuse pollution, where it is impossible to
establish a link between the negative environmental impact and the act or
omission of certain individual actors"'?.

147.The definitions proposed by the Rome II Regulation and by Directive 2004/35/EC are

closely linked, since it is clear from the amended proposal for a Regulation of the
European Parliament and of the Council on the law applicable to non-contractual
obligations that the concept of environmental damage within the meaning of the
Regulation referred in particular to that referred to in Directive 2004/35/EC'33. Academic
writers point out that the definition proposed by the Rome II Regulation is clearly inspired
by the definition given in the Directive'?4, so that they coexist harmoniously!*. In mind of
the European legislator, these two definitions should therefore be read together. The
Claimants are therefore wrong to assert, without any basis whatsoever, that the fact that
the final version of the Rome II Regulation does not contain any reference to Directive
2004/35/EC "indicates that [the European legislature] intended to give an autonomous
meaning to the concept of environmental damage in the context of the Rome Il
Regulation"13°.

132
133

134

135

136

Emphasis added.

Amended proposal for a Regulation of the European Parliament and of the Council on the law applicable to
non-contractual obligations ("Rome II"), COM/2006/0083 final - COD 2003/0168, p. 12, para. 14.
R. PLENDER, M. WILDERSPIN, The European Private International Law of Obligations, London, Sweet &
Maxwell, 2009, p. 638; A. DICKINSON, The Rome Il Regulation. The law applicable to non-contractual
obligations, Oxford, University Press, 2008, pp. 434-435.
S. FRANCQ, "Le réglement Rome II sur la loi applicable aux obligations non contractuelles", Actualités de
droit international privé, Louvain-la-Neuve, Anthémis, 2009, p. 127.
See p. 62, para. 74 of the Claimants' main submissions.
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148.1n the case law of the Court of Justice interpreting Directive 2004/35/EC, there are various
examples of environmental damage, all of which bear witness to the eminently local and
geographically limited dimension of the alleged damage:

pollution phenomena in a region of Sicily due to the presence of companies
operating in the hydrocarbons sector, requiring studies of the state of the soil,
the water table, the coastal sea and the seabed!?”;

open-air incineration of metal waste in storage silos on land in Hungary!'*% ;
drainage carried out as part of the operation of a pumping station and reducing
the water level to the detriment of the presence of a protected bird species the
part of a German peninsula classified as a protected area

A "protection zone"!3;

the operation of a hydroelectric power station to the detriment of the natural
reproduction of fish on a stretch of an Austrian river!4?;

contamination by various chemical substances of the grounds of an industrial
site producing insecticides and weedkillers in a municipality in Tuscany!4!.

149.1t follows from the foregoing that the concept of environment within the meaning of
Article 7 of the Rome II Regulation cannot be confused with the concept of climate.
Whereas damage to the environment is necessarily local and geographically limited,
damage to the climate is widespread and diffuse in time and geographically unlimited.

137 C.J.U.E. (Gde ch.), Raffinerie Mediterranee (ERG) SpA et al. v. Ministero dello Sviluppo economico et al.,
9 March 2010, C-378/08.

138

C.J.U.E., Turkevei Tejtermeld Kft. v. Orszagos Kornyezetvédelmi és Természetvédelmi Fofeliigyeloség, 13

July 2017, C-129/16.

139 C.J.U.E., Naturschutzbund Deutschland - Landesverband Schleswig-Holstein eV v. Kreis Nordfriesland et
al, 9 July 2020, C-297/19.

140 C.J.U.E,, Gert Folk, 1°" June 2017, C-529/15.

141 C.J.U.E., Ministero dell'Ambiente e della Tutela del Territorio e del Mare et al. v. Fipa Group Srl et al, 4
March 2015, C-534/13.
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(d) The limited scope of the law applicable to a non-contractual
obligation under the Rome II Regulation

150. Article 15 of the Rome II Regulation provides that the applicable law governs the
conditions and extent of liability'42. The travaux préparatoires'4} and the legal literature'#*
provide the following clarifications in this regard:

= As for the conditions of liability: the applicable law designated on the basis of
the regulation defines the constituent elements of liability (liability for fault or
strict liability; definition of fault; definition of the causal link and of the
damage; aquilian capacity, etc.);

= As to the extent of liability: the applicable law refers in particular to the
existence of a ceiling on liability and the obligation to pay the debt of each of
the co-perpetrators.

151. The draft regulation specified the following with regard to the ratio legis of Article 15:

"The approach adopted in the Member States is not entirely uniform: while
certain questions, such as the conditions of liability, are generally
governed by the applicable law, others, such as limitation periods, the
burden of proof, questions assessment of damages, etc., may also come
under the lex fori. Following the example of Article 10 of the Rome
ConventionArticle [15] therefore lists the questions that do fall within the
scope of the designated law"'®.

152.1In this respect, in their written pleadings, the Plaintiffs wrongly argue that "any aspect
which does not concern the field of designation of the conflict rules of the Rome Il
Regulation falls within the scope of the lex fori (law of the competent court), i.e. the law of

142 "The law applicable to a non-contractual obligation under this Regulation shall govern in particular

a) conditions and extent of liability, including the determination of persons who may be held liable for acts
committed by them,
b) the grounds for exoneration, limitation and sharing of liability;
¢) the existence, nature and assessment of the damage, or the compensation sought,
d) within the limits of the powers conferred on the court by the procedural law of State to which it is
subject, the measures which the court may take to ensure the prevention or cessation of the damage or
injury or its remedying.
repair;

e) transferability of the right to compensation, including by succession;
f) persons entitled to compensation for damage they have personally suffered;
g) vicarious liability,
h) the manner which obligations are extinguished and the rules of prescription and forfeiture based on the
expiry of a period, including the rules relating to beginning, interruption and suspension of a period of
prescription or forfeiture".

143 Proposal for a Regulation of the European Parliament and of the Council on the law applicable to non-
contractual obligations (Rome II), 22 July 2003, COM (2003) 427 final, 2003/0168 (COD), pp. 24-25.

144 R. JAFFERALIL, "Rome II ou la loi applicable aux obligations non contractuelles - (2¢m¢) partie)", R.G.4.R.,
2008/6, p. 14399, para. 44. See also M. DECHAMPS, "La loi applicable a la responsabilité", Responsabilités.
Traité théorique et pratique - Partie prél, Book 4, Belgium, Kluwer, 2012, pp. 35-36.

145 Proposal for a Regulation of the European Parliament and of the Council on the law applicable to non-
contractual obligations (Rome II), 22 July 2003, COM (2003) 427 final, 2003/0168 (COD), p. 24.
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Belgian law"!46, Such a reading misunderstands the true scope of the lex fori, which can
only be applied to strictly procedural issues, such as limitation periods, the burden of
proof and the assessment of damages. Under no circumstances can the Plaintiffs subject a
company governed by a foreign law to the lex fori by claiming to establish its civil
liability on the basis of standards that are legally inapplicable to it.

153.1t is also worth recalling the provision Article 17 of the Rome II Regulation, which states

that "[i/n assessing the conduct of the person claimed to be liable, account shall be taken,
as matter of fact and to the extent necessary, of the rules of safety and conduct in force at
the place and on the day when the event giving rise to liability occurred".

154.This provision is intended to come into play after the law applicable to liability has been

designated, where that law is not the law of the place where the event giving rise to
liability occurred!¥’. In such a case, a certain place may be reserved for the latter law to
the extent that the person claimed to be liable had to comply with the rules of safety and
conduct in force in the place where the conduct of which he is accused occurred'*®.

155. When establishing the existence of fault and assessing it, the provisions in force at the

time and place of the event giving rise to fault will be taken into account in assessing and
qualifying the conduct of the person claimed to be liable!#’. The consequences of the
existence this legislation will have to be assessed when evaluating the conduct of the
person claimed to be liable!*.

3. By the species
(a) Plea 3: The law applicable to the present dispute cannot be

determined on the basis of Article 7 of the Rome II
Regulation.

1. The damage allegced by the Claimants 1is__ not
environmental damage within the meaning of Article 7
of the Rome II Regulation.

156.Hugues Falys argues that his damage consists of the deterioration of his farm - and in

particular the strawberry and potato crops he has planted there!! - which is said to be the
result "extreme climatic events" that occurred between 2016 and 2022 (stationary storms,
heatwave and drought). According to him,

146
147

148

149
150

151

See p. 65, para. 80 of the Claimants' main submissions.

S. FRANCQ, "Le réglement Rome II sur la loi applicable aux obligations non contractuelles - Présentation
générale", Actualités de droit international privé, Limal, Anthemis, 2009, pp. 107-108.

S. FRANCQ, "Le réglement Rome II sur la loi applicable aux obligations non contractuelles - Présentation
générale", Actualités de droit international privé, Limal, Anthemis, 2009, p. 108.

S. CLAVEL, Droit international privé, Dalloz, 2024, 7th edn, p. 1158.

S. FRANCQ, "Le réglement Rome II sur la loi applicable aux obligations non contractuelles - Présentation
générale", Actualités de droit international privé, Limal, Anthemis, 2009, p. 108.

See pp. 231 et seq. paras. 313-318 of the Claimants' main submissions.
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the damage suffered can undoubtedly be considered a consequence of climate change'>?.

157.The climatic damage alleged by Hugues Falys cannot be assimilated to environmental

damage within meaning of Article 7 of the Rome II Regulation it does not concern a
localised and specifically identifiable deterioration of the air, soil or water, but rather the
diffuse and global effects (given their planetary dimension) of the phenomenon of global
warming.

158.1In reality, Hugues Falys is clearly confusing the environment and the climate, whereas

these two concepts need to be kept quite separate:

= The environment is defined as "all the elements (biotic or abiotic) that surround
an individual or a species, some of which contribute directly to meeting its
needs"'>3 or "all the natural and cultural conditions that can affect living
organisms and human activities"'>*. Within the meaning of the Rome II
Regulation and Directive 2004/35/EC, environmental damage is characterised by
a measurable negative modification/alteration of a natural resource (such as
water, soil or air);

= (Climate" refers to "the average of meteorological phenomena in a given place or
region, or even over the entire planet, a period of at least 30 years (...)".
Climate, "given this broad time horizon [...] is a slow and more stable system"
that "is determined by many factors"'>>. Climate is thus represented by the
average weather conditions (temperature, precipitation, wind, humidity,
atmospheric pressure) at a given location and, in particular, over a long period of
time (generally 30 years!3°). In his writings, Hugues Falys defines climate as "the
set of meteorological factors (surface variables such as temperature,
precipitation and wind) that characterise a given place over a given period of
time"157.

159. Taken in isolation, the definition of climate fails to highlight the importance of the global

dimension, and the worldwide scale, of climate damage. However, the Plaintiffs refer on
numerous occasions in their writings to "climate change", "global warming" and "climate
change".

"These terms focus on the climate (and not on the environment) and must of course be
understood on a global scale, and not on a local scale. Damage to the climate is of a
completely different order from environmental damage as defined in Article 7 of the

Rome II Regulation.

152
153
154
155

156
157

See pp. 311, 314, paras. 425, 430 of the Claimants' main submissions.
https://www.larousse.fr/dictionnaires/francais/environnement/30155 (consulted on 25 June 2024).
https://dictionnaire.lerobert.com/definition/environnement (consulted on 25 June 2024).
https://www.myclimate.org/fr-ch/sinformer/faq/fag-detail/quest-ce-que-le-climat/ (consulted on 25 June
2024).

https://www.science-climat-energie.be/definition-du-climat/ (consulted on 25 June 2024).

See p. 114, para. 147 of the Claimants' main submissions and the website referenced:

https://climat.be/changements-climatiques/causes/climat-et-meteo (accessed on 25 June 2024).
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160.1n its judgment in Verein KlimaSeniorinnen Schweiz et al. v. Switzerland'8, the European
Court of Human Rights recently had to deal with accusations that the Swiss authorities
had breached Articles 2, 6, 8 and 13 of the European Convention on Human Rights
(hereinafter the "ECHR") by failing to take sufficient measures mitigate the effects of
climate change. In this judgment, the Court draws a clear distinction between
environmental damage, on the one hand, and damage that may result from climate change,
on the other:

" 414. The present case, together with the two other cases heard by the
same formation of the Grand Chamber (see paragraph 5 above), presents
the Court with novel questions. To date, it has never considered the special
nature of the problems caused by climate change in_to the issues they raise
under the Convention. While its case-law on environmental matters (see, in
particular, paragraph 538 below) may be useful to some extent, the legal
issues raised by climate change present significant differences from those
that have been dealt with to .

415. The Court's case-law on environmental issues relates to situations
where environmental damage emanated from specific sources. In the cases
concerned, it was therefore possible to locate and identify with reasonable
certainty the persons exposed to the damage in and, in general, to establish
the existence of a causal link between the identifiable source of the damage
in question and its actual adverse effects on a group of individuals. It was
also possible to ascertain precisely what normative or practical measures
had or had not been taken to reduce the nuisance emanating from a given
source. In short, it was possible to link the source of the damage to the
people who had suffered it, and the mitigation measures required were
identifiable and could be taken at the source of the damage itself.

416. When it comes to climate change, the main characteristics and
circumstances are very different. Firstly, the source of the damage is
neither unique nor specific. GHG emissions come from multiple sources.
The damage arises from the aggregation of different emissions. Secondly,
CO?2 - the main GHG - is not toxic in itself at normal concentration levels.
Emissions become harmful as result of a complex chain of effects. They
know no national boundaries.

417. Thirdly, the chain of effects is not only complex, it is also more
unpredictable from a spatial and temporal point of view than for other
emissions of specific toxic pollutants. The combined levels of CO2 are
creating global warming and climate change.

158 Eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no. 53600/20.
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climate change. These are at the root of incidents or periods of extreme
weather, which cause various damaging phenomena such as excessive heat
waves, droughts, excessive rainfall, violent winds and storms. These
phenomena are themselves sources of disasters such fires, floods,
landslides and avalanches. The immediate danger to human beings arises
from the consequences of such and conditions. In the longer term, some of
these consequences risk destroying the basis of human subsistence and
survival in the areas worst affected. Entire populations are or will be
affected, admittedly in different ways, to varying degrees and with more or
less serious and immediate consequences.

418. Fourthly, the sources GHG emissions are not limited specific activities
that could be described dangerous. In many places, the main sources of
GHG emissions correspond to sectors such as industry, energy, transport,
housing, construction and agriculture - in other words, the basic activities
of human societies. As a result, mitigation measures generally cannot be
localised or limited to specific installations from which the harmful effects
would emanate. They necessarily involve comprehensive regulatory policies
applied in different sectors of activity. Adaptation measures are perhaps
more a matter local action. The fact remains that, without effective
mitigation (a central point in the applicants' arguments in this case -
paragraphs 304, 306 and 335 above), adaptation measures cannot in
themselves suffice to combat climate change (paragraph 115 above).

419. Fifthly, climate change cannot be fought and stopped by adopting
specific measures that are localised or limited to a given sector. Climate
change is a polycentric phenomenon. The decarbonisation of economic
systems and lifestyles necessarily involves the complete and profound
transformation of various sectors. These

"Green transitionsrequire the implementation of a very complex and wide-
ranging set of coordinated actions, policies and investments involving both
the public and private sectors. Individuals themselves are called upon to
shoulder their share of effort and responsibility. Policies to combat climate
change therefore inevitably raise questions of social adaptation and the
distribution of effort between generations, which concerns the different
generations of people living today as well as future generations"'.

161. The Court thus draws a clear distinction between (i) EMEs likely to occur more frequently
in connection with climate change, which is a widespread and diffuse phenomenon, and
(i1) environmental damage characterised by identification and location of (i) environmental
damage and (ii) environmental pollution.

159 Underlining added.

61
EUI-1219413487v7



specific sources, making it possible to establish with certainty the existence of a causal
link between the identifiable source of the damage in question and its actual harmful
effects on a group of individuals (see paragraph 415 of the judgment cited above).

162.1In the light of the foregoing, it cannot reasonably be maintained that the damage alleged
by Hugues Falys is "environmental damage" within meaning of Article 7 of the Rome II
Regulation. If it were to be recognised, it would then be damage of a climatic nature, the
nature, origin and extent of which are fundamentally different from those of
environmental damage. Indeed, the Claimants admit throughout their pleadings that they
have suffered damage resulting from climate disruption (and not environmental damage).

163.Consequently, Article 7 of the Rome II Regulation cannot serve as a basis for determining
the law applicable to the present case. In practical terms, this means that the rule in Article
4(1) to which Article 7 refers, and which requires the application of the law "of the
country where the damage arises", must be set aside. It should be noted in passing that the
application of this rule would not have failed to pose a problem, at least as far as the
damage alleged by the NGOs was concerned, since it could not be geographically located.

164. The applicable law must therefore be determined on the basis of Article 4(3) of the Rome
II Regulation.
"totality of the circumstances" of the case, "manifestly closer links" with the harmful
event (see supra, para. 141).

165.Obviously, this analysis of the applicable law should only be carried out if the Court has
previously declared itself to have territorial jurisdiction on the basis of Article 7(2) of the
Brussels I bis Regulation. As explained above, this would imply that the Court has
considered that the requirement of close links with Belgium is satisfied (quod non). In that
case, and given the need to apply the Brussels I bis Regulation and the Rome II
Regulation consistently (see supra, para. 139), it would be appropriate to consider that the
harmful event has (sufficiently) close links with Belgium to apply Belgian law, within the
limits set out below.

1. Limited application of Belgian law

166.In their summons and application to intervene, the Claimants initially criticised
TotalEnergies SE for infringing, in addition to the rules on misleading commercial
practices contained in the Code of Economic Law (hereinafter the "CDE"), the
Companies and Associations Code and the Civil Code.

167.However, in its main submissions, TotalEnergies SE drew the Court's attention to the
inapplicability of these provisions of Belgian law to an undertaking governed by French
law. Thus, in order to preserve the legal credibility of their case, the Claimants adjusted
their initial position, now limiting their complaints to the breach of the CDE, thereby
implicitly, but certainly, acknowledging that the provisions of the Civil Code and the CSA
do not apply to a company governed by French law. However, in order not to completely
abandon their plea alleging breach by TotalEnergies SE of a particular legal standard, the
Claimants have
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upheld the charge of breach of the CRC, although not applicable to TotalEnergies SE, a
company incorporated under French law.

168. Insofar as the rules governing misleading commercial practices, as defined in Articles VI.
87 and VI. 88 of the CDE, derive from Directive 2005/29/EC concerning unfair business-
to-consumer commercial practices 90, they correspond to the rules of French law in this
area. TotalEnergies SE therefore no longer has any interest in contesting the applicability
of these provisions to it - it being already specified that TotalEnergies SE has no
marketing activities in Belgium.

169.Moreover, as explained above (see supra, para. 155), it should be borne in mind that
establishing the existence of the alleged fault on the part of TotalEnergies SE and in
assessing it, the provisions of French law - as the law applicable at the time and place of
the alleged operative event - must necessarily be taken into account by the Court.

170.1t would not only be inappropriate, but also legally arbitrary, to analyse TotalEnergies
SE's conduct from a perspective other than that of the regulatory framework to which it is
subject. The latter is the only legitimate and relevant frame of reference for rigorously and
objectively assessing the compliance of its actions with its legal and regulatory
obligations.

4. Conclusion

171.In view of the changes in the position adopted by the Claimants regarding the choice of
Belgian legal norms which they claim to have infringed against TotalEnergies SE, it now
appears that TotalEnergies SE no longer has interest in contesting the applicability of
Belgian law in the context of the present dispute.

160 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair
business-to-consumer commercial practices, OJ L 149.
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C. ON HUGUES FALYS' LACK INTEREST IN BRINGING AN ACTION
1. Position of TotalEnergies SE

172.Hugues Falys does not have the requisite interest in bringing proceedings, either in respect
of his claim for compensation for his past and future damage, or in respect of his claim to
prevent his future damage!¢!.

2. Principles
(a) Interest in bringing an action:

173.The first paragraph of Article 17 of the Judicial Code states that legal action "cannot be
admitted if the plaintiff does not have standing and interest to bring it".

174.1t is common ground that the interest consists of any material or moral advantage, actual
but not theoretical, that the claimant may derive from the application at the time it is
made'®?; it corresponds to the object of the application, namely the advantage claimed by
the claimant'®. The interest thus presupposes that the exercise of the consubstantial right is
disturbed and that the decision sought from the court is such as to restore to the claimant
the exercise of his rights. The interest to act thus consists in the usefulness or the expected
benefit of the decision'®*,

175. There are two ways of establishing a lack of interest: either to show that the plaintiff is
complaining without suffering pain, or that the decision sought, if obtained, would not be
a remedy for his pain, since it would be inoperative in his regard!®.

176.1n their written pleadings, the Claimants unfoundedly assert that, in the context of an
action for damages, the examination of the interest in bringing an action should be carried
out exclusively with regard to the subject-matter of the claim, without regard to the means
of reparation of the alleged damage!®®. Such an assertion is not only erroneous, but also
devoid of any legal logic. It is essential to remember that the interest in bringing
proceedings must be assessed in the light of the utility or concrete benefit that the claimant
is likely to derive from a judicial decision in his favour!®’. This approach necessarily
implies taking into account the methods of reparation put forward, where the action seeks
to obtain compensation or a remedial measure intended to re-establish an allegedly
prejudicial situation.

177.1f the claimant asserts a right to reparation without specifying how this reparation is to be
implemented, the judge would find it impossible to assess the effectiveness and relevance
of the measure sought. In other , without specifying the remedies envisaged, it would
become impossible assess whether the court decision

161 See pp. 356-358 of the Claimants' main submissions.

162 CH. VAN REEPINGHEN, "Report on judicial reform", Doc. Sénat, 1963-1964, No. 60, p. 23.

163 P, MOREAU (dir. scient.), La jurisprudence du code judiciaire commentée, (textes, annotations, jurisprudence et
commentaires), Vol. I, A "Principes généraux - L'organisation judiciaire", J.-S. LENAERTS (coord.), La
Charte, 2024, p. 45.

164 C. DE BOE, "Le défaut d'intérét né et actuel", L.L.R., 2006/1-2, p. 79.

165 G. CORNU et J. FOYER, Procédure civile, Collection Thémis, P.U.F., 1958, n° 78, pp. 338- 339 quoted in
C. DE BOE, "Le défaut d'intérét né et actuel", L.L.R., 2006/1-2, p. 100.

166 See paras. 100, 104 and 106, pp. 82, 84 and 86 of the Claimants' main submissions.

167 C. DE BOE, "Le défaut d'intérét né et actuel", L.L.R., 2006/1-2, p. 79.
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would be of concrete and tangible benefit to the claimant, which is the central criterion for
standing.

178.1t therefore seems incontestable that a claimant's interest in bringing an action for
damages must be assessed not only in the light of the subject matter of his claim, but also
in the light of the precise terms and conditions of the damages he is proposing. These two
elements are inseparable, because it is the feasibility and appropriateness of the relief
sought that enable the effectiveness of the claim to be measured, and therefore the interest
in bringing the action.

179.1f there is no interest the claim is inadmissible!¢8.
(b) Legal interest: characteristics

180. Traditionally, an interest in bringing an action within the meaning of judicial law has four
characteristics: it must be (i) concrete and positive, (ii) legitimate, and (iii) personal and
direct,

(iv) born and current.

181.However, in climate litigation, given the complexity and specific features inherent in this
type of dispute!'®, there can be no question of mechanically applying the traditional rules
on interest in bringing proceedings. It is generally accepted that it is necessary not only to
interpret and transcend the traditional rules on interest, but also to consider the addition of
characteristics specific to the climatic dimension of the dispute!”°. If the legal system and
the rules that derive from it are not adjusted in this direction, the planet as a whole could
take legal action!”!, leading to a total dilution of the concept of interest in bringing an
action.

182.1In doing so, Belgian judges can legitimately draw inspiration from the case law developed
by foreign courts and tribunals, as well as the principles established by supranational
bodies such as the Court of Justice or the European Court of Human Rights.

1. The interest to act must be concrete and positive

183. A party to the case only has an interest if the judge's decision has a concrete impact on his
or her situation. The purpose of legal action is not to resolve, for theoretical purposes,
legal controversies of any importance.

168 B. ALLEMEERSCH and S. RYELANDT, "Régime des fins de non-recevoir tirées du défaut d'intérét ou de
qualité", Les défenses en droit judiciaire, Brussels, Larcier, 2010, p. 158.

169 The European Court of Human Rights adopts the same approach, pointing out that the application of the
general principles concerning the applicability of Article 6, §1 of the ECHR "may require account to be
taken of the specific features of climate litigation [which] will inevitably have consequences for the
application of this case-law [...] but also for the assessment of compliance with the requirements deriving
from that provision" (see Cour eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al.

c. Switzerland, 9 April 2024, no. 53600/20, para. 608).

170 C.HUGLO, Le contentieux climatique : une révolution judiciaire mondiale, 1¢ éd, Bruxelles, Bruylant, 2018,
p. 206. The European Court of Human Rights applies the same approach to establish the determining
criteria for victim status within the meaning of the ECHR (see Cour eur. D.H. (gde ch.), Verein
KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no. 53600/20, paras. 485-486).

71 C. HUGLO, Le contentieux climatique : une révolution judiciaire mondiale, 1°° éd, Bruxelles, Bruylant, 2018,
p- 191; R. DELFORGE, L'intérét a agir des associations dans le contentieux environnemental et climatique &
le cas de Klimaatzaak, Faculté de droit et de criminologie, Université catholique de Louvain, 2020, p. 238.
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172 and the courts will only hand down judgments insofar as the litigant's legal position is
likely to be improved!”3.

184.In assessing the claimant's interest in bringing proceedings, it is therefore necessary to
assess whether, if the court were to grant the claimant's requests, the outcome of the
dispute would be directly decisive for the claimant's rights. If so, the claimant may be
deemed to have an interest in bringing the action. Conversely, if the link between the
claim and the rights he is asserting is too indirect or unclear, so that even a favourable
decision would not lead to any substantial improvement in his legal position, the interest
in bringing proceedings must be considered to be non-existent.

185.Thus, in its judgment of 12 November 2024, the Court of The Hague, ruling on appeal
against the judgment handed down by the Court of The Hague in Milieudefensie v. Royal
Dutch Shell, recalled that :

"It follows from article 3:303 [of the Dutch Civil Code] that there must be
a sufficient interest in bringing an action. The existence of a sufficient
interest can be assessed by comparing the situation with and without the
claim. If there is no relevant difference between the two situations, in the
sense that granting the claim does not in fact bring any benefit to the
claimant, the interest required for the claim is lacking. In relation to the
Milieudefensie et al. applications this means that Milieudefensie et al. have
no interest in Shell being ordered to reduce its scope 3 emissions by 45%
(or 35% or ) by the end of 2030, if compliance with these measures will not
contribute to the interest pursued by Milieudefensie et al."174,

and the Court held that "[t]he Court of First Instance rejected Shell's argument that an
obligation to reduce its scope 3 emissions by a certain percentage is ineffective on the
ground that any reduction in greenhouse gas emissions has a positive effect on the fight
against climate change |[...]. However, this does not mean that a reduction obligation
imposed on a specific company will have such a positive effect, especially if this
reduction obligation can also be achieved by selling less fossil fuels. After all, in this
scenario, the specific company would simply disappear from the carbon chain.

172 H. REGHIF and P. DAMMAN, "L'intérét", in X, Droit judiciaire, commentaire pratique, Liége, Kluwer, 2023, p.
20; G. DE LEVAL and H. BOULARBAH, Droit judiciaire - Tome 2 : Procédure civile - Volume 1
Principes directeurs du procés civil Compétence-Action-Instance-Jugement, 2¢™ éd, Bruxelles, Larcier,
2021, p. 245.

173 C. DE BOE, "Le défaut d'intérét né et actuel", L.L.R., 2006/1-2, p. 110.

174 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,
C/09/571932, para. 7.102. Free translation of: "Uit art. 3:303 BW volgt dat er voldoende belang moet zijn
bij een rechtsvordering. Of er sprake is van voldoende belang kan worden beoordeeld door een
vergelijking te maken tussen de situatie met en zonder toewijzing van de vordering. Als tussen beide
situaties geen relevant verschil bestaat, in die zin dat toewijzing van de vordering de eiser feitelijk geen
voordeel brengt, ontbreekt het vereiste belang bij de vordering. Toegespitst op de vorderingen van
Milieudefensie c.s. betekent dit dat Milieudefensie c.s. geen belang hebben bij een rechterlijk bevel aan
Shell om haar scope 3 emissies te beperken met 45% (of 35% of 25%) aan het eind van 2030, als een
dergelijk bevel kan worden uitgevoerd op een wijze die niet kan bijdragen aan het belang waarvoor
Milieudefensie c.s. opkomt" (emphasis added).
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and fossil fuels (already produced) would still reach the end consumer via another intermediary"'”,

and thus to find that Milieudefensie et al. had no interest its application to compel Shell to reduce
its Scope 3 emissions:

"Shell can meet its obligation to reduce Scope 3 emissions by a certain
percentage by limiting the resale of fossil fuels purchased by Shell from
third parties. It has not been established in these proceedings that reducing
Shell Trading's resale activities would lead to a reduction in CO2
emissions. Since this is precisely what Milieudefensie et al. are seeking to
achieve with the reduction obligation, the conclusion is that this obligation
concerning scope 3 emissions is not effective and that, , Milieudefensie et
al. have no interest in their request"!’°.

1. The interest to act must be legitimate

186.The claimant must have a legitimate interest, which is expressed at two levels: this
legitimacy is assessed, on the one hand, from a procedural point of view, and on the other
hand, to a certain extent, from a more substantive point of view.

187. Legitimate interest of a procedural nature presupposes the existence of a serious interest
preventing a party from acting in a spirit of chicanery and abusing legal proceedings!”’.
The use a right for a purely strategic purpose, or for a purpose other than that for which it
was created, thus constitutes an abuse of rights and gives rise to an illegitimate interest!’®,
In the case of abuse of process, the court may limit the exercise of the right of action; this
is the case in particular if the subject of the right exercises or continues to exercise his
right of action without a reasonable or sufficient interest, or

175 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,
C/09/571932, para. 7.106. Loosely translated from: "De rechtbank heeft de stelling van Shell dat een
verplichting om haar scope 3 emissies met een bepaald percentage te beperken niet effectief is, verworpen
op grond van de overweging dat iedere reductie van de uitstoot van broeikasgassen een positief effect heeft
op het tegengaan van klimaatverandering [..] Maar daarmee is nog niet gezegd dat een
reductieverplichting opgelegd aan een specifieke onderneming een dergelijk positief effect zal hebben,
zeker niet als deze reductieverplichting ook kan worden gerealiseerd door minder fossiele brandstoffen te
verkopen. In dat geval verdwijnt de specifieke onderneming immers alleen uit de waardeketen en zullen de
(reeds geproduceerde) fossiele brandstoffen via een andere tussenhandelaar alsnog de eindverbruiker
bereiken" (emphasis added).

176 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,
C/09/571932, para. 7.110. Free translation of: "Shell kan voldoen aan de verplichting om haar scope 3
emissies met een bepaald percentage te verminderen door de doorverkoop van fossiele brandstoffen die
Shell heeft ingekocht bij derden, te beperken. Het is in dit geval niet komen vast te staan dat een inkrimping
van de wederverkoopactiviteiten van Shell Trading, zal leiden tot een vermindering van de uitstoot van
CO2. Omdat dit laatste juist is wat Milieudefensie c.s. willen bereiken met het door hen gevorderde
reductiebevel, is de conclusie dat een dergelijk bevel ten aanzien van scope 3 emissies niet effectief is en
Milieudefensie c.s. daarom geen belang hebben bij hun vordering." (emphasis added).

177 G. DE LEVAL and H. BOULARBAH, Droit judiciaire - Tome 2 : Procédure civile - Volume 1 : Principes
directeurs du procés civil Compétence-Action-Instance-Jugement, 2¢™ éd, Bruxelles, Larcier, 2021, p. 244.

178 Cass. 2 April 2015, Pas. 2015, p. 908 and concl. prem. Av. gén. J.-Fr. LECLERCQ.
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in a manner which manifestly exceeds the limits a normal exercise by a prudent and
diligent person.

188. Legitimate interest must also (and, contrary to what the plaintiffs claim,'”® not only) be

assessed in the light of the object of the claim, i.e. in the light of the result sought. In this
sense, the interest, understood in terms of the substantive subjective right, is illegitimate
where the legal claim is aimed at maintaining an unlawful situation or obtaining an
unlawful advantage!8°.

189.1n their pleadings, the plaintiffs adopt an unduly restrictive interpretation of the scope of

the legitimate nature of the interest. In their view, the legitimate nature of the interest
could only be examined in light of subject matter of the action,'®! thereby excluding any
other consideration. Admittedly, the subject-matter of the action is a relevant factor in
assessing the interest in bringing the action. However, as demonstrated above, it cannot
the sole decisive criterion, otherwise this would lead to a simplistic and artificially
compartmentalised view of the right to bring an action. The legitimacy of the interest must
also be assessed in the light of cause of action, .e. the legal and factual grounds on which
the claim is based.

190.To restrict the examination of legitimate interest to the object of the action would be to

avoid a fundamental question: that of knowing whether the action is based on a serious
cause of action that is legally and factually well-founded, or whether, on the contrary, it is
being exploited for purposes unrelated to its apparent objective. An action brought without
a valid cause of action, or based on fragile, uncertain or roundabout arguments, cannot
confer a legitimate interest on the plaintiff, even if its object appears, at first sight, to be
legitimate.

191.In addition, the Claimants rely Article 9.3 of the United Nations Convention Access to

Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters of 25 June 1998 (hereinafter the "Aarhus Convention") to
support their contention that the legitimate nature of the interest in bringing proceedings
should be interpreted restrictively'32. This provision states that "[i/n addition, and without
prejudice to the review procedures referred to in paragraphs 1 and 2 above, each Party
shall ensure that members of the public who meet the criteria, if any, laid down in its
domestic law'®3 may initiate administrative or judicial proceedings to challenge acts or
omissions by private persons or public authorities which contravene provisions of
national law relating to the environment". Contrary to the biased reading put forward by
the Claimants, Article 9.3 of the Aarhus Convention does not advocate a restrictive
interpretation of the legitimate nature of the interest to act, but on the contrary advocates
structured and organised access to justice, where only duly recognised entities can
represent the collective interest in environmental matters. Therefore, if this provision is to
be interpreted at all, it must be in favour of limiting the right action to

179
180

181
182
183

See p. 79, para. 96 of the Applicants' main submissions.

H. REGHIF and P. DAMMAN, "L'intérét", X, Droit judiciaire, commentaire pratique, Liége, Kluwer, 2023, p.
21; G. DE LEVAL and H. BOULARBAH, Droit judiciaire - Tome 2: Procédure civile - Volume 1

Principes directeurs du proceés civil Compétence-Action-Instance-Jugement, 28 éd, Bruxelles, Larcier,
2021, p. 244.

See pp. 79-80, para. 96 of the Claimants' main submissions.

See p. 79, para. 96 of the Claimants' main submissions.

Underlining added.
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associations, and not in favour of undifferentiated and generalised recognition of the right
to take action for individual claimants.

1il. The interest must be personal and direct

192.The claimant must have a personal and direct interest in bringing the action, in the sense

his or her own interests must have been directly and personally harmed.

193. This excludes any action relating to the general interest which does not benefit the plaintiff

at all or only indirectly'®*. In fact, where the alleged interest merges with the general
interest, where the latter does not constitute an interest within the meaning of Article 17 of
the Judicial Code, and where popular'® or collective!¢ action is not permitted under
Belgian law!®’, public and civil action must be reserved for the public prosecutor. It
follows that where the individual's claim is brought in collective interest, it must be
declared inadmissible!®3.

194.Thus, in the case brought before the Court of The Hague by the association Urgenda and

886 individuals against the Dutch state for failing to take strict measures against climate
change, the court considered under terms of its judgment of 24 June 2015'3 that:

"In this situation, the Court considers that the individual applicants do not
have sufficient (own) interests in addition to those of Urgenda. In this
situation, the Court considers that the individual applicants do not have
sufficient (own) interests in addition to those of Urgenda"*".

195.1t was also in this sense that the liability action brought against Royal Dutch Shell PLC by

individuals (alongside the plaintiffs) was declared inadmissible in the absence of a
personal and direct interest on the part of the individual plaintiffs.

18 T. VANDENPUT and M. PIRET-GERARD, "Et si ... l'on étendait la notion d'intérét a agir en matiére

185

environnementale", Actualia publiekrecht 2022 / Actualités du droit public 2022, 1% éd., Brussels,
Intersentia, 2022, p. 2; Cass. 19 September 1996, Pas. 1996, 1, p. 830; Cass. 19 September 1996, R.C.J.B.,
1997, p. 105, note by O. de SCHUTTER.

This can be defined as an action brought with the sole aim demanding compliance with the law and the
defence of the general interest, independently of any personal link between the plaintiff and the facts on
which the action is based (in this regard, see R. DELFORGE, "L'intérét a agir des associations dans
contentieux environnemental et climatique et cas de Klimaatzaak", A.D.L. R. DELFORGE, "L'intérét a agir
des associations dans le contentieux environnemental et climatique et le cas de Klimaatzaak", 4.D.L.,
2021/1, p. 199 and references cited).

186 An action in the collective interest may be defined as "an action brought by a group [...] to protect the purpose

187

188

189

190

it was formed": O. DE SCHUTTER, "Action d'intérét collectif, remede collectif, cause significative", note
under Cass. 19 September 1996, R.C.J.B. 1997, p. 133.

Brussels (2t ch. F), Klimaatzaak et al. v. Belgian State et al, 30 November 2023, R.G. 2021/AR/1589,
2022/AR/737 and 2022/AR/891, para. 119.

H. REGHIF and P. DAMMAN, "L'intérét", X, Droit judiciaire, commentaire pratique, Liége, Kluwer, 2023, p.
21; G. DE LEVAL and H. BOULARBAH, Droit judiciaire - Tome 2 : Procédure civile - Volume 1

Principes directeurs du procés civil Compétence-Action-Instance-Jugement, 2™ éd, Bruxelles, Larcier,
2021, p. 246; Mons, 12 June 2017, R.D.C., 2018, p. 446.

Court of The Hague, Stichting Urgenda v De Staad der Nederlanden, 24 June 2015, C/09/456689, para.
4.109.

Free translation of: "[de individuele eisers] zullen hun vorderingen niet (kunnen) leiden tot een andere
beslissing dan die waarop Urgenda voor zichzelf aanspraak kan maken. In deze situatie hebben deze
individuele eisers naar het oordeel van de rechtbank geen voldoende (eigen) belang naast dat van
Urgenda" (emphasis added).
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association Vereniging Milieudefensie). In its judgment of 26 May 2021'"!, the Court of
The Hague held that :

"If a public interest action is brought, 'individual citizens are generally not
entitled to bring an action for lack of interest’. In other words, outside a
collective action, there is only room for actions by individual plaintiffs if
they have a sufficiently concrete individual interest. This is not the case
here: the interest of individual claimants is similar to common interest that
class actions seek to protect. Their interests are already served by the class
actions and they no interest in a separate action in_addition to the class
actions. The claims of the individual claimants must therefore be declared
inadmissible"1%2.

196.Similarly, in Caréme v. France, the European Court of Human Rights declared

inadmissible the action brought by the mayor of the commune of Grande-Synthe, as he
had failed to meet the criteria required to qualify as a "public official".

"(193) The applicant alleged that the measures taken by the French authorities to combat
climate change were insufficient, thereby violating Articles 2 and 8 of the ECHR. The
applicant alleged that the measures taken by the French authorities to combat climate
change were insufficient, thereby breaching Articles 2 and 8 of the ECHR. In particular,
he emphasised the inadequacy of these measures in the face of the risk flooding that was
likely to occur in certain areas of the Grande-Synthe commune by 2040. In its judgment of
9 April 2024, the European Court of Human Rights ruled that :

"Having regard to the fact that anyone, or almost anyone, could have a
legitimate reason to feel some form of anxiety about the future risks the
adverse_effects of climate change, to hold that the applicant can claim
victim status would make it difficult to distinguish the defence of interests
pursued by way of the actio popularis - which is not recognised in the
Convention system - from situations where there is a compelling need to
ensure the individual protection of an applicant against the harm that the
effects of climate change could cause to the enjoyment of his or her
fundamental rights"1%*.

197.1In the same vein, in the case of Verein KlimaSeniorinnen Schweiz et al. v. Bundestrat, the

association KlimaSeniorinnen, which represents elderly women, and four private
individuals complained that the Swiss authorities were not taking sufficient measures to
mitigate the effects of climate change, which are having an increasing impact on the lives
and health of elderly people (in particular because of

191 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 26 May 2021, C/09/571932,

192

193
194

para. 4.2.7 (emphasis added).

Free translation of: "als een algemeen belang actie wordt ingesteld," de burgers individueel, wegens gebrek
aan belang, veelal geen vordering toe(komt)". In the absence of a collective action, there is always room
for the wishes of individual citizens, as they have a real and concrete say in the matter. However, this is not
the point: the nature of the actions of individual citizens is different from the overall nature of the actions
taken by the community. Hun belang wordt dus al gediend met de collectieve acties. Zij hebben geen belang
bij eigen vordering naast de collectieve acties. The vorderingen van de individuele eisers moeten daarom
niet-ontvankelijk worden verklaard ".

Cour eur. D.H. (gde ch.), Caréme v. France, 9 April 2024, no. 71189/21.
Cour eur. D.H. (Grand Ch.), Caréme v. France, 9 April 2024, no. 71189/21, para. 84 (emphasis added).
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Before referring the case to the European Court of Human Rights, the Swiss Federal Court
had ruled that the applicants' action was by nature an actio popularis and aimed to achieve
a result that was more appropriately sought not legal action but through political means:

"Like the rights of the rest of the population, the rights of the are not
affected by the alleged omissions to a sufficient degree [within the meaning
of the law]. Accordingly, their request to the aforementioned authorities
for ruling on material acts is not intended to ensure their individual legal
protection. Rather, its purpose is to examine in the abstract whether the
climate protection measures currently in place at federal level and planned
up to 2030 are compatible with the State's obligations to protect the
climate. Indirectly - through the actions requested of the State authorities -
it aims to bring about the reinforcement of these measures. Such a
procedure or actio popularis is inadmissible under [the law], which
guarantees only the protection of individual rights"'%.

198.The position which is thus legitimately and commonly accepted by the courts and

tribunals on the European scene and which aims at the pure and simple rejection of the
actio popularis in the field of climate change results, according to the European Court of
Human Rights, from the fact that in this specific and complex field "everyone may, in one
way or another and to a certain extent, be directly affected by, or exposed to a real risk of
being directly affected by, the adverse effects of the phenomenon in question"'®, thus
encompassing the whole of humanity'®” without any limiting criterion, so that anyone
could claim to have a legitimate personal interest in seeing those risks disappear!®8.

199.However, if the circle of people with an interest in taking action and who are actually or

potentially affected is defined too broadly among the population as a whole, there is a risk
of undermining the constitutional principle of the separation of powers, insofar as this
would open up wide access to the judicial system, which would then be used purely and
simply as a means of bringing about changes in national climate policies!®.

200.The need, on the one hand, to ensure effective protection of the rights guaranteed by the

law and, on the other, to ensure that the criteria relating to the interest to act do not slide

195
196

197

198

199

Swiss Federal Court, 5 May 2020, 1C_37/2019, para. 5.5 (emphasis added).

Eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no. 53600/20,
para. 483.

CH. HUGLO, Le contentieux climatique: une révolution judiciaire mondiale, Brussels, Bruylant, 2018,

p. 23.

Cour eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no.
53600/20, para. 485.

Cour eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no.
53600/20, para. 484. On the strategic relevance of climate disputes, their risks for the democratic principle
and the role of judges in this context, see G. Roller, "Les juges et les litiges climatiques et les risques pour
le principe démocratique et le role des juges dans ce contexte". G. Roller, "Can judges save the climate?
Quelques réflexions concernant les actions juridiques en faveur du climat" in L'environnement, le droit et le
magistrat, 1¢¢ éd, Bruxelles, Larcier, 2021, pp. 294-297 ; B. WEGENER, "Urgenda - Weltrettung per
Gerichtsbeschluss?", Zeitschrift fiir Umweltrecht (ZUR), 2019/1, p. 3.
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The need to take a de facto step towards acceptance of the actio popularis is particularly
pressing in the context of the present case. In order to address this dual need, the European
Court of Human Rights relies on well-defined distinguishing criteria to determine whether
the applicant has the status of 'victim' within the meaning of the ECHR in the context of
complaints relating to damage or a risk of damage to the climate. It recently stated that in
such a context, in order to be able to claim this status, the applicant must be a 'victim'
within the meaning of the ECHR,

"An applicant must show that he or she has been personally and directly
affected by the shortcomings complained of. It will then be for the Court to
establish [...] the following elements concerning the applicant's situation:

a) the claimant must be intensely exposed to the adverse effects of climate

change: the (risk of) adverse consequences of action or inaction by public

authorities for the claimant must of a significant level and severity; and b)

there must be a compelling need to ensure the individual protection of the

claimant, due to the absence of reasonable or adequate measures to

mitigate the harm.

The threshold for meeting these criteria is particularly high"?%)

201.The principle of personal and direct interest, which excludes actio popularis and reserves
actions in the public interest to the public prosecutor, is subject only to an exception
applicable exclusively to legal persons entitled to bring an action in the name of a
collective interest?!.

1v. The interest in bringing an action must have arisen and be current

202.Under the terms of Article 18, paragraph 1 of the Judicial Code, the interest must be born
and present, in the sense that on the day he brings his action, the plaintiff must be able to
derive a benefit from claim he has made, in the event that it is declared to be well-
founded. Thus, an interest that is only contingent is not sufficient for an action to be
admissible, as ad futurum actions are not permitted under Belgian law.

203.By way of derogation from the requirement of an existing and actual interest, Belgian law
allows, under certain very strict conditions, recourse to so-called "preventive action", i.e.
action that seeks to prevent, by immediate measures, a peril or damage that could arise in
the future.

200 Cour eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no.
53600/20, paras. 487-488 (emphasis added). The European Court of Human Rights goes on to specify that
its analysis will also include, in a non-exhaustive manner, considerations relating to: the nature and subject-
matter of the applicant's complaint under the Convention, the reality/remoteness and/or likelihood of the
adverse effects of climate change over time, specific impact on the 's life, health or well-being, the scale
and duration of the adverse effects, the extent of the risk (localised or general), and the nature of the
applicant's vulnerability (see para. 488).

201 Under the terms of Article 17, second paragraph of the Judicial Code, where the action of a legal person is
aimed at protecting human rights or fundamental freedoms recognised in the Constitution and in
international instruments binding on Belgium, it is admissible provided that the following four cumulative
conditions are met: (1°) the corporate object of the legal person is of a particular nature, distinct from the
pursuit of the general interest; (2°) the legal person pursues that corporate object in a durable and effective
manner; (3°) the legal person acts in justice within the framework of that corporate object, with a view to
ensuring the defence of an interest related to that object; and (4°) only a collective interest is pursued by the
legal person through its action.
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in the future?>. The second paragraph of Article 18 of the Judicial Code authorises
recourse to such an action provided that: "[...] it has been brought, even as a declaratory
action, to prevent the infringement of a right that is seriously threatened"*®.

204. A plaintiff who wishes to bring an action before damage has been sustained must show, in

addition to the existence a certain peril?*, (i) the existence a serious and grave threat to a
subjective right (which presupposes the existence of an obligation to act in a particular
way favourable to the person to whom the act is addressed)?® to the point of creating a
specific disturbance?, and (ii) that the decision sought has a concrete and precise or
determined utility (since a weak utility?” or a purely theoretical interest is not sufficient to
render an action admissible). The purpose may be to put an end to the threat that justified
the action or to obtain recognition of the existence or non-existence of a right?°8,

205.In the above-mentioned Verein KlimaSeniorinnen et al. v. Switzerland judgment, the

European Court of Human Rights reiterated the exceptional nature of a interest in
bringing proceedings where there is a risk of a future violation:

"It is only in very exceptional circumstances that the visk of a future
violation may nevertheless confer on an applicant the status of victim of a
violation of the Convention [...]."*%

206.1t is because of the exceptional nature preventive action (see also supra, para. 200) that, in

climate matters, the European Court of Human Rights has held that potential victims must
"produce plausible and convincing evidence of the likelihood of occurrence of a violation
the effects of which [they] would personally suffer, mere suspicion or conjecture not being
sufficient in this respect"?'°.

207.The Court further stated that, in such a context, it was "not sufficient for the to complain of

a general impairment of the environment [...]. [In order to claim victim status, the
applicant must show that he or she is suffering the effects of the environmental damage or
risk complained of. The criteria on which the Court relies in order to recognise the status
of victim take account above all of factors such as the minimum threshold of seriousness
of the damage in question, the duration of that damage and the existence a

202

203
204

205
206
207
208

209

210

H. REGHIF and P. DAMMAN, "L'intérét", X, Droit judiciaire, commentaire pratique, Li¢ge, Kluwer, 2023, p.
36.

Underlining added.

H. REGHIF and P. DAMMAN, "L'intérét", X, Droit judiciaire, commentaire pratique, Li¢ge, Kluwer, 2023, p.
35; G. DE LEVAL and H. BOULARBAH, Droit judiciaire - Tome 2 : Procédure civile - Volume 1

Principes directeurs du procés civil Compétence-Action-Instance-Jugement, 28 éd, Bruxelles, Larcier,
2021, p. 256; C. DE BOE, "Le défaut d'intérét né et actuel”, L.L.R., 2006/1-2, p. 122 and 166;

A. FETTWEIS, Manuel de procédure civile, Liége, 1987, n° 33, p. 46.

Cass. 8 September 2016, R.G. C.11.0455.F.

Cass. 3 December 1984, Pas. 1985, 1, p. 414.

C. DE BOE, "Le défaut d'intérét né et actuel”, L.L.R., 2006/1-2, p. 126.

CH. VAN REEPINGHEN, "Rapport sur la réforme judiciaire", Doc. Sénat, 1963-1964, No. 60, p. 25; H. REGHIF
and P. DAMMAN, "L'intérét", X, Droit judiciaire, commentaire pratique, Liége, Kluwer, 2023,

p- 36.

Eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no. 53600/20,
para. 470.

Eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no. 53600/20,
para. 470.
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sufficient link with the applicant(s), including, in some cases, geographical proximity
between the person concerned and the disputed environmental damage"*"!.

208.1t was on the basis of these principles that, in the above-mentioned case of Caréme v.

France, the European Court of Human Rights endorsed the position adopted by the
French Council of State. France, the European Court of Human Rights endorsed the
position adopted by the French Conseil d'Etat. The latter had held that the applicant could
not justify an interest solely on the grounds that his current residence was in an area likely
to be subject to flooding in 2040 and that there was nothing to indicate what his residence
would be in the years to come, let alone in 20 years or more, so that his interest appeared
to be affected in too uncertain a manner?!2. The Court thus considered that it had not

2131t therefore concluded that "there is no reason to depart from the conclusions reached
by the Conseil d'Etat regarding the hypothetical nature of the risk linked to climate
change with regard to the applicant":

"In these circumstances [...] as regards the allegations of climate-change-
related risks threatening the municipality, the applicant cannot claim,
under any of the aspects of Article 8 that may be relevant (private life,
family life or home), to be a victim for the purposes of Article 34 of the
Convention [...]"?'4.

209.In the same vein, the Court of The Hague, ruling on the appeal against the judgment

delivered by the Court of The Hague in Milieudefensie v. Royal Dutch Shell, recalled in its
above-mentioned judgment of 12 November 2024 that: "[t]he granting of an injunction
aimed at preventing a future breach of the rules requires the existence of a threat of
breach of a legal obligation"*'3, andrelying on this fundamental principle, held that :

"Milieudefensie et al. argue that such a threat exists because Shell will not
reduce its emissions by at least 45% by the end of 2030 compared to 2019...
The Court of Appeals disagrees with Milieudefensie et al. in this regard.
Shell has committed to this target in its business plan, in filings with the
Securities and Exchange Commission (SEC) and at Capital Markets Day in
June 2023. In its 2024 Energy Transition Progress Report, Shell has
outlined how it will meet this target. Moreover, Shell has already largely
met this target: by the end of 2023, Shell had reduced its Scope 1 and 2
emissions by 31% compared to 2016. In order to find an imminent breach a
legal obligation as alleged by Milieudefensie et al, the Court would have to
find that it is likely that Shell will not have reduced its

211

212

213
214

Cour eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no.
53600/20, para. 472 (emphasis added).

Cour eur. D.H. (Grand Ch.), Caréme v. France, 9 April 2024, no. 71189/21, para. 79. On this subject, see also
E. SLAUTSKY, E. "L4. - L'affaire Commune de Grande-Synthe : quand le juge contréle les moyens mis en
ceuvre par les pouvoirs publics pour atteindre leurs objectifs climatiques”, D. MISONNE and M.-S. DE
CLIPPELE, (eds.), Les grands arréts inspirants du droit de ['environnement, 1 éd, Bruxelles, Larcier-
Intersentia, 2024, pp. 74-75.

Cour eur. D.H. (Grand Ch.), Caréme v. France, 9 April 2024, no. 71189/21, para. 80 (emphasis added).
Cour eur. D.H. (Grand Ch.), Caréme v. France, 9 April 2024, no. 71189/21, para. 83.

215 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,

C/09/571932, para. 7.64. Voor toewijzing van een bevel dat strekt tot het voorkomen van een toekomstige
normschending is vereist dat er sprake is van een dreigende schending van een rechtsplicht.
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scope 1 and 2 by 45% by 2030, despite Shell's concrete plans and the steps
it has already taken to implement these plans. Milieudefensie et al. have
not sufficient arguments to support this. The mere fact that Shell has
already reduced its targets in the past can in no way justify this finding. As
far as Scopes 1 and 2 are concerned, an imminent breach of a legal
obligation has therefore not been established. To that extent, the claim by
Milieudefensie et al. must be rejected"*'°.

210. When the courts declare a preventive action inadmissible on the ground of the absence of

a born and present interest, they are essentially seeking to exclude claims which are based
on the prevention of damage the actual occurrence of which still belongs to the realm of
hypotheses, as opposed to that of certainties?!”.

3. By the species

211.As a preliminary matter, it is necessary to refute the allegations made by the Plaintiffs that

distinguishing the claim for reparation from the claim for prevention of the damage
alleged by Hugues Falys "has the disadvantage of focusing on the methods of reparation
of the damage postulated by [Hugues Falys] rather than on object of action, which is
obtain reparation for his damage". According to the Plaintiffs, "it is with regard to his
interest in obtaining reparation for his damage that [Hugues Falys'] interest in bringing
an action should examined, and not with regard to the methods of reparation for that
damage"*'8,

212.The distinction drawn below is not in any way the result of the methods of reparation

invoked by Hugues Falys, but rather of the intrinsic nature of his claims, which pursue
legally distinct objectives. Indeed, the present dispute is not limited to a single action, but
brings together two distinct actions: on the one hand, an action for reparation, by which
Hugues Falys seeks pecuniary compensation and the imposition of injunctions with a view
to making good his damage;?!° on the other hand, a preventive action, aimed at preventing
the occurrence of future damage, also by means of injunctive relief.

216 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,

217
218
219

C/09/571932, paras. 7.64-7.66. Milieudefensie c.s. stellen dat daarvan sprake is, omdat Shell haar emissies
eind 2030 niet met ten minste 45% zal reduceren ten opzichte van 2019. [...] Hierin volgt het hof
Milieudefensie c.s. niet. Shell heeft zich gecommitteerd aan deze doelstelling in haar business plan, in
documenten ingediend bij de Securities and Exchange Commission (SEC) en op de Capital Markets Day in
Jjuni 2023. Onder meer in haar Energy Transition Progress Report 2024 heeft Shell aangegeven hoe zij
deze doelstelling zal verwezenlijken. Bovendien heeft Shell deze doelstelling al voor een belangrijk deel
gerealiseerd: eind 2023 had Shell haar scope 1 en 2 emissies met 31% gereduceerd ten opzichte van 2016.
Om de door Milieudefensie c.s. gestelde dreigende schending van een rechtsplicht aan te nemen, zou het
hof moeten vaststellen dat het waarschijnlijk is dat Shell haar scope 1 en 2 emissies in 2030 met 45% niet
zal hebben gereduceerd, ondanks Shells concrete plannen en de maatregelen die Shell reeds heeft genomen
om _die plannen uit te voeren. Daartoe heeft Milieudefensie c.s. onvoldoende gesteld. Het enkele feit dat
Shell eerder doelstellingen heeft afgezwakt, kan die vaststelling in ieder geval niet rechtvaardigen. Wat
betreft scope 1 en 2 is een dreigende schending van een rechtsplicht dus niet komen vast te staan. In
zoverre is de vordering van Milieudefensie c.s. niet toewijsbaar" (emphasis added).
C. DE BOE, "Le défaut d'intérét né et actuel", L.L.R., 2006/1-2, p. 110.
See p. 82, para. 100 of the Claimants' main submissions.

Hugues Falys is also claiming compensation for his future loss resulting from the reduction in his livestock.
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213.In any event, for each claim, Hugues Falys is required to justify an interest in bringing

proceedings, which assessed, among other things, with regard to subject matter of the
claim, which is, as explained above and contrary to the Claimants' allegations,
indissociable from the methods of reparation sought (see supra, para. 176).

(a) Plea 4: Hugues Falys has no interest in his claim for
damages

1. The absolute necessity of a legitimate interest to act
climate litigation

214.As explained above (see paras. 192-201), the current and future effects and risks of

climate change concern the whole of humanity, as everyone is both source of greenhouse
gas emissions and exposed to varying degrees to the potential consequences and risks of
this phenomenon. The guarantees enshrined in the constitutional principle of the
separation of powers mean that recourse to the courts must not be allowed to fill any gaps
in the climate policies decided by governments. As a result, it is essential for the courts to
ensure that the criteria relating to the interest in taking action do not result a de facto shift
towards a form of acceptance of the actio popularis, the risk being the courts replace the
State in the adoption and implementation of policies and regulations relating to the energy
transition.

215.To ensure that such a shift does not occur, the judge is therefore invited to interpret and

transcend the traditional rules interest, but also to consider adding characteristics specific
to the climatic dimension of the dispute (see supra, para. 181).

216.Thus, in the context of climate litigation, the claimant is required to demonstrate that it has

sufficient interest to bring an action. Not admitting such a criterion or such a

"To do so would be to give everyone an unreasonable right to bring a tort action against
who, in their view, contributes - however minimally - to climate change, for example the
user of an internal combustion car, a gas boiler or the owner of a herd of cattle. As the
European Court of Human Rights has rightly held, it is only when a person is intensely
and directly exposed to the effects of climate change that he or she can claim to have a
sufficient and specific interest in bringing proceedings®?? Your Tribunal is of course
entitled to draw on this case law in order to go beyond the traditional standards of interest
that prove inadequate in the context of the present dispute.

217.1In order for Hugues Falys' claim for compensation for material and non-material damage

to be declared admissible, he must therefore demonstrate that he has a legitimate interest
(in the sense that it must be sufficient), which assessed in particular with regard to (i) his
more or less intense exposure to the effects of climate change, and (ii) the particularly
specific nature (as opposed to the effects suffered by the population in general) of the
consequences of climate change that he claims to be confronted with.

220

Eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no. 53600/20,
para. 487.
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218.1f the claimant is unable to demonstrate that he has a sufficient interest in bringing the

action, his claims must be declared inadmissible for lack of legitimate interest.

1. Hugues Falys' alleged exposure to the effects of climate

219.Hugues Falys' material damage. - Hugues Falys maintains that climate change, which

he attributes to TotalEnergies SE, has resulted in various meteorological events that have
affected his operations. In this case :

as a result of the stationary thunderstorm on 6, 7 and 8 June 2016 "which lingered
over [his] fields for 30 minutes and during which 100 litres of rain per m2 and hail
fell"??! | he alleges that he has suffered crop losses, in particular to strawberry and
potato crops®??;

due to the period of drought from 2 June to 6 August 2018 and the two heat waves
from 13 to 27 July and 29 July to 7 August 2018, which "resulted in a loss of yield
from the fodder he uses to feed his livestock during winter", he alleged that he had
to "buy outside fodder for the winter" and "supplement the grazing of his livestock
fodder"*?? in the summer;

As a result of the heat wave in August 2020 and the drought from 15 March to 15
September 2020, which affected the condition of his meadows, Hugues Falys
alleges that he had to cope with a lack of fodder for his grazing livestock, which
reduced his stock of fodder for the winter, forcing him to buy additional fodder for
the winter??*;

as a result of the heat wave and drought from June to August 2022, Hugues Falys

"suffered losses" as "his meadows [...] were once again severely affected", forcing
him to "buy fodder for his cattle"** ;

Because of the structural nature of these EMEs, Hugues Falys claims to have had
to reduce his herd, which would have resulted in a loss of income linked to a
reduction in his livestock sales?2°.

220.Hugues Falys is seeking compensation for his material loss, which is limited to the costs

and loss of income that he claims to have suffered. He assesses his past loss resulting from
the damage to his farm and the reduction in his livestock at EUR 134,904.27. As regards
his future loss resulting from the reduction in his livestock, he claims a provisional sum of
EUR 1.

221
222
223
224
225
226

See p. 321, para. 440 of the Claimants' main submissions.

See pp. 231-233, paras. 313-318 of the Claimants' main submissions.
See p. 234, para. 319 of the Claimants' main submissions.

See p. 236, paras. 322-323 of the Claimants' main submissions.

See p. 239, para. 328 of the Claimants' main submissions.

See p. 241, para. 330 of the Claimants' main submissions.
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221.Hugues Falys' moral damages. - Hugues Falys maintains that climate change and its
consequences would cause him moral damage, arising from
‘22D and "eco-anxiety"?*®. As such, it is seeking a series of injunctions against
TotalEnergies SE?%°.

1il. The absence of a legitimate interest in Hugues Falys'

222.Hugues Falys does not have sufficient interest to act. - As set out above, Hugues Falys
explains that it is because of various EMEs that he would have suffered a loss income and
would have had to incur additional costs in the course of his business.

223.1t should be noted, however, that these losses and costs have almost systematically been
covered by funds set up for this purpose, thereby reducing the losses and expenses that
Hugues Falys claims to have had to face. In fact, he has already received a sum of around
10,000 from the Walloon government following the heat waves and droughts in 201823
and 202073,

224.1t is also important to place the facts in their proper context so as to enable the Court to
properly assess the damages claimed by Hugues Falys, in order to determine whether or
not he has a sufficient interest in bringing the action.

225.Indeed, Hugues Falys in no way demonstrates that he is in a situation, any more than any
other person in Belgium or on earth, in which the effects of climate change are likely have
a particular impact on his life or health.

226.1n view of the foregoing, Hugues Falys cannot therefore seriously maintain that the fact
that he has been exposed to six EMEs over a period of more than 8§ years, the occurrence
of which cannot, moreover, necessarily be attributed to climate change - which mainly
results in losses and costs for which he has in fact already received compensation -
satisfies the requirement of specificity and intensity in relation to the interest in bringing
proceedings and attains a "significant level and gravity"*? within the meaning of the
judgment in Verein KlimaSeniorinnen Schweiz et al. v. Switzerland for its interest in
bringing proceedings to be considered sufficient.

227.Next, as regards the non-material damage alleged by Hugues Falys, resulting from the
necessary adaptation to the unpredictability arising from climate change and the eco-
anxiety with which he claims to be confronted, he in no way proves this with a reasonable
degree of certainty, as it is incumbent on him to do. Assuming that he is anxious and
stressed, he would have to show that the intensity of this anxiety affects him.

227 See p. 244, para. 334 of the Claimants' main submissions.
28 See p. 245, paras. 335 et seq. of the Claimants' main submissions.
29 See p. 248, para. 338 of the Claimants' main submissions.
230 See para. 321, p. 235 of the Claimants' main submissions and their exhibits C.2.3 and C.2.4.
2zl See para. 325, p. 237 of the Claimants' main submissions and their exhibits C.3.4 and C.3.5.
232 Eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, no. 53600/20,
para. 487.
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This anxiety is directly linked to the climate change to which they are personally and
specifically affected. The entire world population is, in one way or another, affected by
fears about the future of the world, over and above climate change alone, to varying
degrees and depending on the level of awareness and exposure of each individual.

228.Furthermore, if the Court were to grant Hugues Falys' request for compensation for non-
pecuniary damage by imposing an injunction, this measure would not produce any
concrete or tangible benefit for Hugues Falys. Indeed, as the Court of The Hague has
rightly pointed out, an injunction can only be granted insofar as it makes a real difference
and brings an actual benefit to the person seeking it. In the present case, even if the
injunctions sought were to be granted, they would in no way alter Hugues Falys'
individual situation from a psychological point of view. Therefore, in the words of the
Court of The Hague, "granting the application does not in fact bring any benefit" to
Hugues Falys. In these circumstances, the interest required to bring an action is manifestly
lacking, since an action cannot be based on a mere symbolic claim, devoid of any real
impact on the applicant's situation (see para. 185 above).

229.1n reality, given the limited scale of the inconveniences denounced by Hugues Falys in
connection with climate change, admitting that he has a sufficient interest to act would be
tantamount to admitting that any person who has suffered loss of income, incurred
expenses, endured stress and been subjected a form of pressure due to the occurrence of
certain EMEs would be admissible to act in the context of climate litigation. This would
be synonymous with a shift towards acceptance of the actio popularis, which is precisely
what the criterion of sufficient interest required in climate litigation seeks to avoid.

230.Hugues Falys' interest in bringing an action is purely strategic. - The fact that the
material damage suffered by Hugues Falys has already been the subject of partial
compensation (see supra, para. 223), and the small amount of his damage (particularly in
view of the fact that it has allegedly been occurring (and continues to occur) since 2016)
suggest that the underlying objective of his action does not lie in seeking compensation
for his alleged damage. There is every reason to believe that Hugues Falys is in fact
seeking to use the courts for the sole strategic purpose - of a political nature - of
attempting to call into question the TTE Group's action in relation to the energy transition,
while bypassing the role of the Belgian legislature in adopting and implementing
regulations and public policies in relation to the energy transition (on the legislature's
choice not to adopt such measures, see infra, paras. 335 and 370 below).

231.In an interview relating to this case, Hugues Falys clearly confirmed that this was the aim:
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"The aim is not to be compensated for this damage, but obtain a transition

plan worthy of the name from TotalEnergies.
n233

232.1t follows from the foregoing that Hugues Falys' claim for compensation for material and
non-material damage is inadmissible in the absence of evidence that he has an interest
within the meaning of Article 17 of the Judicial Code.

(b) Plea in law no. 5: Hugues Falys no interest in bringing
proceedings as regards his claim for prevention of his
damage

b.1. Lack of concrete interest and certain peril on the
part of Hugues Falys in the context of his preventive
action

1. The absolute necessity of a concrete interest and a
certain peril in climate litigation

233. As explained above (see supra, paras. 202-209), the plaintiff's interest must, as a rule, be
born and present, since ad futurum actions are in principle prohibited under Belgian law.
This requirement may be waived only in exceptional circumstances, namely where the
action is intended to be "preventive" within the meaning of the second paragraph of
Article 18 of the Judicial Code, provided that certain very strict conditions are met, which
have not been met in the present case (see below):

234.Firstly, the claimant must establish that the harm alleged will definitely materialise or
develop in the future, as opposed to harm that is only possible, probable or hypothetical.

235.Secondly, the claimant is required to show that his or her subjective right is seriously and
seriously threatened to the point of creating a specific disturbance. The seriousness of the
threat is assessed both in terms the likelihood of its occurrence and the scale of its possible
effects.

236.Thirdly, the outcome of the litigation must be directly decisive for the plaintiff's rights. If
this is not the case, or if the usefulness of the proceedings for the plaintiff appears
negligible, for example because the link between his claim and the rights he is asserting is
too indirect or distanced, so that even a decision in his favour would not lead to any
substantial improvement in his legal position, the court will have to find that he has no
interest in bringing the preventive action.

237.1t will be useful to recall that the European Court of Human Rights has emphasised the
exceptional nature of recourse to preventive action in climate matters, in particular to
guarantee the exclusion of actio popularis (see supra, paras. 214 and 229).

233 The video is available at: https://www.notele.be/it255-medial51433-zone-franche- avec-hugues-falys-pionnier-
de-la-transition-agro-ecologique-qui-attaque-totalenergie.html (consulted on 27 June 2024).
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1. The absence of any concrete interest, threat or certain
peril on the part of Hugues Falys

238.The future damage claimed by Hugues Falys does not have the requisite certainty. -

Hugues Falys maintains that if TotalEnergies SE does not comply with the injunctions it
seeks, it would be under the threat of suffering certain future damage.

239.However, it cannot be maintained with the certainty required by second paragraph of

Article 18 of the Judicial Code that all future EMEs will necessarily be linked to climate
change, nor that, if they are, these events will undoubtedly cause damage to Hugues Falys.
Rather, the very nature of these events, which are intrinsically unpredictable and
attributable or not to climate change, falls within the realm of probabilities: it does not
matter whether these probabilities are high or low as long as what is required here is
certainty, and not a mere probability of the occurrence in the future of damage linked to
climate change. Hugues Falys himself recognises this, since he claims to suffer moral
damage as a result of the very unpredictability associated with climate change.

240. Furthermore, there is nothing to guarantee that Hugues Falys, who is now 54 years old,

will continue to farm on his estate currently located in the municipality of Lessines, or
even that he will continue to do so in the future. The risk of future damage to Hugues
Falys is thus once again based not on certainties but on a succession of assumptions and
probabilities (in this respect, see the abovementioned case of Caréme v. France®*, supra,
para. 208).

241.1n fact, Hugues Falys admits this uncertainty as to risk of damage associated with climate

change occurring, arguing that "w]here, in an uncertain context, it is not possible to have
precise knowledge of the damage that a behaviour may cause, but it is known that there is
a serious risk that significant and irreversible damage will occur as a result of that
behaviour, it is appropriate to refrain from that behaviour"*>.

242.1t follows that the (future) prospect that Hugues Falys would necessarily be exposed to

EMEs that would result with certainty from climate change is based on assumptions and
probabilities, which do not satisfy the requirement of future and certain damage prescribed
by the second paragraph of Article 18 of the Judicial Code.

243.Hugues Falys did not provide evidence a serious and grave threat to his rights. - The

recognition of a subjective right held by Hugues Falys presupposes the existence of an
obligation on the part of TotalEnergies SE to abstain or to act in a particular way.
However, Hugues Falys does not specify at any point in his pleadings which of his
subjective rights would be jeopardised if TotalEnergies SE did not comply with the
injunctions sought, nor, in the event that one of his rights were actually jeopardised, in
what way this threat would be both serious and grave.

244.Hugues Falys fails to demonstrate existence of such a threat for the simple reason that it

does not exist. In fact, it will be recalled that in support of his

234
235

Eur. D.H., Caréme v. France, 9 April 2024, no. 71189/21, para. 80.
See p. 159, para. 206 of the Claimants' main submissions.
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As part of its contribution to the global challenge of energy transition, the TTE Group has
set itself the goal of achieving carbon neutrality by 2050, jointly with society, for all of its
activities, from production to use of energy products sold to its customers (Scope 1+2+3)
(for TotalEnergies SE's contribution to energy transition, see paras. 39 et seq. above).

245.As already explained, the implementation of TotalEnergies SE's strategy and the
investments made to diversify its energy mix have enabled it to make significant progress
in reducing its GHG emissions since 2015 (see para. 60 above)?3°.

246. The third-party validation of TotalEnergies SE's strategy (see above, para. 65) and the
progress made since 2015 in reducing its GHG emissions thus testify to the reality and
credibility of its ambition in terms of energy transition and its desire achieve the objectives
set for the short and medium term (2030) and its ambition to be carbon neutral, together
with society, by 2050.

247.TotalEnergies SE's contribution to supporting the energy transition was also emphasised in
the report of the Senate committee of enquiry into "the resources mobilised and that can be
mobilised by the State to ensure that the TotalEnergies group takes account of and
complies with France's climate obligations and foreign policy guidelines" (see below,
paras. 672 et seq.). The report emphasises TotalEnergies SE's compliance with the
applicable regulations and recommends in particular that TotalEnergies SE be supported
and encouraged in its efforts to promote energy transition. The report also stresses that
TotalEnergies SE is now a symbol of transformation in the face of the climate challenge:

"TotalEnergies is still a symbol of our energy (in)dependence and of our ability to
move away from fossil fuels as soon as possible. This report is not therefore an
indictment of TotalEnergies or the other energy companies, since that would be
tantamount to putting our collective choices over the last sixty years on trial. The
committee of enquiry recognises, moreover, that the efforts made by TotalEnergies to
undertake its energy transition are greater than those made by the other Anglo-Saxon
oil and gas 'majors’' and the national companies of the oil and gas producing
countries" 37

248.In view of all the efforts made, the concrete actions implemented and the significant
progress already made by TotalEnergies SE to contribute, the best of its ability, to the
global energy transition efforts, it cannot be seriously maintained that Hugues Falys would
be under a "serious and grave" threat of certain future damage resulting from the activities
of TotalEnergies SE.

249.1n any event, as already demonstrated above (see supra, para. 222), in view of uncertainty
of the damages alleged by Hugues Falys as a result of the occurrence of

236 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 44.

37y Sénat, Rapport fait au nom de la commission d'enquéte sur les moyens mobilisés et mobilisables par 1'Etat
pour assurer la prise en compte et le respect par le groupe TotalEnergies des obligations climatiques et des
orientations de la politique étrangére de la France - Tome I, 2023-2024, no. 692, p. 36 (available at
https://www.senat.fr/rap/123-692-1/123-692-11.pdf).
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of certain EMEs which it necessarily attributes to climate change, it cannot reasonably be
argued that, in the event of any threat to its rights, whatever their nature, that threat would
be considered serious.

250.Hugues Falys has not provided any evidence that the injunctions, if granted, would

have a concrete effect on his situation. - As stated above, the fight against climate
change, as a diffuse and global phenomenon, is everyone's responsibility and a collective
one. In this context, the action brought by Hugues Falys, targeting TotalEnergies SE
exclusively, cannot prevent the occurrence of any future, and moreover uncertain, damage
suffered by Hugues Falys in connection with climate change. As previously indicated, the
TTE Group is only one of many minority players in the global energy system.

251.The Claimants also state that "even in the absence of new GHG emissions, climate

disruption will at least remain at the current level for a very long time (centuries, even
millennia) and will continue to worsen"?3. Thus, according to the Claimants, even if
TotalEnergies SE complied with the injunctions requested, Hugues Falys would not see
the benefits of these measures materialise during the period of activity of his farm, or even
when he considered selling it.

252.Moreover, Hugues Falys implicitly acknowledges the ineffectiveness of the injunctions by

stating that "[flor the reduction in livestock, however, the injunctions requested are not
such as to make good this damage. In fact, since the reduction in livestock numbers has
already place, it is certain that an economic loss will result in the future"?*. In this way,
Hugues Falys acknowledges that the injunctions will not prevent his damage, because he
is only considering the irreversible reduction of his livestock and not the possibility of
reconstituting such a reserve.

253.Furthermore, if the TTE Group were to comply with the request injunctions (quod non), it

would cease to emit a significant proportion of its GHGs. Consequently, and this is a
hypothetical case, the TTE Group would have abandoned some of its exploration and
production projects. However, in a market economy where supply is designed to meet
demand, the latter, which is always increasing, would inevitably have been filled by other
producers competing with Groupe TTE.

254.However, Groupe TTE's competitors (who are likely to replace it on the market if it ceases

trading), and in particular the state-owned oil companies, are often based in developing
countries?*?, with the result that these competitors are potentially subject to much less
stringent constraints in terms of energy transition and do not necessarily have a transition
strategy as robust as that of TotalEnergies SE or a comparable ambition to be carbon
neutral. Consequently, either this substitution effect

238
239
240

See p. 340, para. 470 of the Claimants' main submissions.
See p. 341, para. 471 of the Claimants' main submissions.

Although the Paris Agreement does not provide for a specific division between developed and developing
nations, Article 2, §2 of the Agreement recalls that the Agreement will be implemented in accordance with
the principle of "common but differentiated responsibilities" and the respective capabilities of each nation,
thus recognising that different nations have different capabilities and duties with respect to climate action.
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would not have led to any change in overall GHG emissions, or such an effect would have
led to an increase in these emissions (in this respect, see paras. G.4(b)iv et seq.).

255.1In those circumstances, even if TotalEnergies SE were to comply with the injunctive relief
sought against it by Hugues Falys in his preventive action (quod non), the outcome would
not directly determine its rights. Consequently, the outcome of the present dispute is of no
specific use to him: he has no interest in bringing a preventive action.

256.1t follows from the foregoing that Hugues Falys' application for an injunction to prevent
future damage is inadmissible in the absence of (i) a serious and grave threat and a definite
disturbance on his part, and (ii) a concrete interest, given the inability of the injunctions
sought to prevent the anticipated damage from occurring.

b.2. Hugues Falys no direct personal interest in action .

1. The absolute necessity of a personal and direct interest
in acting in climate litigation

257. As explained above (see paras. 192-201 above), the interest in bringing an action must be
personal and direct.

258.1In a climate context, it is particularly important to avoid any judicial recourse to the actio
popularis. In doing so, it is essential that the interest invoked by claimant is distinct from
the collective interest, and that the claimant is genuinely (and not for strategic or political
purposes) invoking a sufficient, direct and personal injury his or her rights.

259.Thus, when an individual's interest in acting is confused with (in the sense that it is
indistinguishable from) the collective interest that may be pursued by a legal person

empowered to do so, his application is dismissed.

1. The absence of a direct personal interest in Hugues

260.The real purpose of Hugues Falys' request. - In essence, Hugues Falys is asking the
Court to require TotalEnergies SE to (i) immediately halt investment in new oil and gas
projects, (ii) reduce its GHG emissions, (iii) reduce its oil and gas production, and (iv)
adopt a "transition plan". In their application for voluntary intervention, the NGOs make
the same demands.

261.1In support of his request for injunctions to prevent future damage, Hugues Falys argues
that "in the absence of new GHG emissions, climate disruption will at least remain at the
current level for a very long time (centuries, if not millennia) and will continue to
worsen"?*! and that he would

241 See p. 340, para 470 of the Claimants' main submissions.
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fossil fuels as quickly as possible [...] to limit the risk of dangerous global warming"**?.

262.Furthermore, Hugues Falys justifies the imposition of such measures on the basis that
"there is a scientific consensus on the need to keep global warming below 1.5°C"*% .
However, Hugues Falys maintains that in order to meet this target, "investment in new
fossil fuel projects must be halted immediately"?*.

263.1In a video designed to put his legal claims into context, Hugues Falys states, among other
things, that "this concern about climate change is widespread in the profession, in the
farming world everyone is aware that we are going through a major change"**.

264.Hugues Falys' interest in bringing proceedings is neither personal nor direct. - On a
reading of the above extracts, and as set out above (see supra, para. 230), it is clear that
Hugues Falys' primary objective in seeking injunctions against TotalEnergies SE is not to
ensure that his personal rights are respected. This is all the more so because, as explained
above, even if the Court were to grant the requests for injunctions, Hugues Falys' future
personal situation would not be improved.

265. real objective behind Hugues Falys' action is none other than to force one player - among
others - in the global energy system to adopt measures instead of the State, measures that
he believes are likely to keep global warming below 1.5°C.

266. Apart from the fact that the imposition of such measures does not fall within the remit of
the judiciary, it is in no way intended to satisfy personal interests of Hugues Falys. At
best, it is the pursuit an objective that is in the collective interest. This all the more
obvious given that the NGOs are making exactly the same requests for injunctions as
Hugues Falys. It cannot seriously be argued that Hugues Falys' action is in pursuit of a
direct and personal interest, whereas the joint action of the NGOs is in pursuit of a
collective interest, even though their requests are identical.

267.As the real purpose of the injunctions sought by Hugues Falys is to combat climate
change, which undoubtedly coincides with the pursuit of a collective interest, and not a
direct and personal interest as required by Article 17 of the Judicial Code, Hugues Falys'
application must be declared inadmissible.

4. Conclusion

268.Hugues Falys does not have a legitimate interest in bringing proceedings for the
compensation and prevention of the damage he claims to have suffered in connection with
climate change, which he believes is attributable to a single company, TotalEnergies SE.
Its claims must

22 See p. 341, para 471 of the Claimants' main submissions.
%3 See p. 342, para 472 of the Claimants' main submissions.
w4 See p. 342, para 472 of the Claimants' main submissions.
5 The video s availableat  at addresses  below: https://www.thefarmercase.be/

https://www.fian.be/The-FarmerCase-Hugues-Falys-een-boer-uit-Henegouwen-dagvaardt-
TotalEnergies?lang=nl (consulted on 7 June 2024).
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therefore be declared inadmissible in their entirety, pursuant to Articles 17 and 18 of the
Judicial Code:

EUI-1219413487v7

As regards the claim for compensation for his non-material and material loss,
Hugues Falys does not justify a legitimate interest in bringing an action, having
himself admitted that his action was not intended to provide compensation. It is
clear that the presence of Hugues Falys as plaintiff has no other purpose than to
provide a territorial anchor to justify bringing an action in Belgium, or at the
very least before Your Court, against the French company TotalEnergies SE with
a view to pursuing a collective interest promoted by the intervening NGOs, with
the ambition of circumventing the role of the State in the adoption of regulations
and public policies relating to the energy transition;

As for the claim relating to the prevention part of his future damage, Hugues
Falys does not justify its certainty, as this claim is based on hypotheses and
probabilities that are insufficient to justify preventive action. Nor does he justify
a concrete interest, since his claims are in any event incapable of preventing, or
even mitigating, potential future impact of climate change on his activities and
operations. The real purpose of this application is to bring about, in the collective
interest, the adoption of climate protection measures that are different from, or
even contrary to, the choices made by the Belgian legislature, which are not
alleged to infringe Union law.
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D. TOTALENERGIES' LACK OF STANDING TO DEFEND SE
1. Position of parties

269.By way of compensation for their alleged past moral damages, as well as by way of
prevention of their alleged future damages, the Plaintiffs request that Your Court order
TotalEnergies SE to (i) immediately halt investments in new fossil energy projects (gas
and oil), (ii) reduce its GHG emissions related to the production and delivery of fossil
energies by at least 60% by 2030, compared to 2023 levels; (iii) reduce its oil production
(principally : by 47% by 2030, by 75% by 2040 and 90% by 2050 compared to
2020; alternatively: by 14% by 2030, 54% by 2040 and 76% by 2050 compared to 2020);
(iv) reduce its gas production (primarily: by 47% by 2030, 75% by 2040 and 85% by 2050
compared to 2020; alternatively:
by 15% by 2030, by 62% by 2040 and by 77% by 2050 compared to 2020); and (v) adopts
and communicates a realistic "transition plan, including points (i) to (iv), based on the
best current scientific knowledge, aligned with the objectives of the Paris Agreement and
not entailing any violation of human rights, land tenure or environmental protection
obligations?#,

270.Since TotalEnergies SE itself emits very few GHGs and has only a very residual oil sales
activity, linked to a historical holding in two oil licences in the Middle East (see para. 2
supra), it is not entitled respond to following injunctions: (i) the reduction of GHG
emissions linked to the production and delivery of fossil fuels by at least 60% by 2030,
compared to 2023 levels; (ii) the reduction of its oil production; and (iii) the reduction of
its gas production.

271.Consequently, the aforementioned claims must be declared inadmissible.
2. Principles

(a) Standing to sue and be sued

272.Under Article 17 of the Judicial Code, "the action cannot be admitted if the plaintiff does
not have standing®*’ and interest in bringing it".

273.Standing constitutes both the title, i.e. the link between a party to the proceedings and the
subjective right on which that party bases his legal action (we are referring here to
standing as a title, which is a condition of the existence of the action required on pain of
inadmissibility), but also the power by virtue of which a person exercises the legal (i.e.
standing as competence to exercise the action on behalf of another)?®. In this way,
standing materialises the fact of holding the right to act, but also of exercising it. In the
case of a legal person, standing is personal. Standing must exist at

246 See pp. 356 et seq. of the Claimants' main submissions.

247 Emphasis added.

248 J. SAUVAGE, " 3 - Le défaut de qualité : un état des lieux ", Fr. BALOT, (dir.), Le point sur les défenses en
droit judiciaire, 1% éd, Bruxelles, Larcier, 2023, p. 43; G. DE LEVAL et H. BOULARBAH, Droit judiciaire -
Tome 2 : Procédure civile - Volume 1 : Principes directeurs du proces civil Compétence- Action-Instance-
Jugement, 2¢™ éd, Bruxelles, Larcier, 2021, pp. 261-262; M. BEYS et al, Lexique juridique belge, Bruxelles,
Larcier, 2021, p. 327, n° 1329.
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at the time the claim is lodged?**° and is generally assessed at the time the claim is
lodged>?.

274. Standing to sue is understood both on the side of the plaintiff (active aspect) and on that of
the defendant (passive aspect), so that the person who has standing to sue must bring his
action against the person who has standing to respond®’!. The Cour de cassation has
confirmed this principle, stating that if the action relates to a person other than the person
whom the plaintiff should have summoned to court (error as to the person of the
defendant), the claim is dismissed and is therefore inadmissible?2.

275.As a fundamental element of the admissibility of the action, standing is a prerequisite to
the proceedings and conditions the plaintiff's right to bring an action, so that it determines
the extent to which a discussion of the merits is permitted?3.

276.1f the plaintiff lacks standing to sue or the defendant lacks standing to defend, the claim
must be declared inadmissible?>*.

(b) The principle of separate legal personality

277.Belgian law does not provide for a liability regime expressly dedicated to the relationships
of groups of companies. On the other hand, it is clearly established that groups of
companies do not have any legal personality, so that only the legal plurality of the various
companies that make up the group is relevant. The acquisition of legal personality enables
an entity to become a real player on the legal scene, with its own assets and its own rights
and obligations. The independence of companies promotes a better distribution decisions,
responsibilities and risks?>>.

278.Therefore, in principle, only an unlawful act or fact directly attributable to a parent
company or a principal is likely to give rise to personal liability.

249 Cass. (1°ch.), 4 September 2015, R.G. F.13.00149.F, Pas., 2015/9, p. 1907.

250 J. SAUVAGE, "3 - Le défaut de qualité : un état des lieux", Fr. BALOT, (ed.), Le point sur les défenses en droit
Judiciaire, 1 éd, Bruxelles, Larcier, 2023, p. 43; G. DE LEVAL et H. BOULARBAH, Droit judiciaire - Tome 2
: Procédure civile - Volume 1 : Principes directeurs du proces civil Compétence- Action-Instance-
Jugement, 2¢™ éd, Bruxelles, Larcier, 2021, p. 260.

21 G. DE LEVAL and H. BOULARBAH, Droit judiciaire - Tome 2 : Procédure civile - Volume 1 : Principes
directeurs du procés civil Compétence-Action-Instance-Jugement, 2¢™ éd, Bruxelles, Larcier, 2021, p. 260,
and the references cited in note 838 (not. Cass. (3% ch.), 27 June 2011, R.G. C.10.0012.F, Pas. 2011, p.
1764 and concl. proc. gén. J-F. LECLERCQ).

22 Cass. (1% ch.), 29 June 2006, RG C.04.0290.N, C-04.0359.N, Pas, 2006/7-8, p. 1544. See also Cass. (2" ch.),

20 March 2002, R.G. P.01.1414.F, Pas, 2002, p. 759 and G. DE LEVAL and H. BOULARBAH,

Droit judiciaire - Tome 2 : Procédure civile - Volume 1 : Principes directeurs du proces civil Compétence-

Action-Instance-Jugement, 2¢™ éd, Bruxelles, Larcier, 2021, p. 260, and the references cited in note 839.

J. SAUVAGE, "3 - Le défaut de qualité : un état des lieux", Fr. BALOT, (ed.), Le point sur les défenses en droit

Jjudiciaire, 14 éd, Bruxelles, Larcier, 2023, p. 42.

254 Cass. (1°¢ch.), 18 September 2014, R.G. C.13.0445.F/4.

255 M. FYON and Fr. MAGNUS, "Le Code des sociétés et la notion de groupe de sociétés", Droit des sociétés -
Millésime (under the dir. of Y. DE CORDT and A.-P. ANDRE-DUMONT), Brussels, Larcier, 2011, pp. 379- 380.
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of the latter?*®. The formation of a group of companies adds a further level of limitation of
liability, protecting the parent company from being held liable for potential damage
caused by its subsidiary?’.

279.1In this regard, case law states that "even if [two]| companies are part the same group,

existence of two distinct legal entities must be taken into account".

258 For this reason, it is only where the parent company has taken the strategic
decisions?® or where the principle of separate legal personality does not correspond to
reality and is used to infringe the rights of third parties, that it is possible to derogate from
this principle?®°.

3. By the species

(a) Means 6: TotalEnergies SE has no quality system in place
to meet the demand for reducing GHG emissions.

280.The Plaintiffs summoned TotalEnergies SE, the holding company of the TTE Group, to

answer all of their claims, including the request for an injunction to "reduce its GHG
emissions related to the production and delivery of fossil fuels by at least 60% by 2030
compared to 2023 levels"?°!.

281.TotalEnergies SE emits practically no GHG and, in any case, no Scope 3 GHG. - As

indicated above, TotalEnergies SE has only a very residual oil sales activity linked to a
historical interest in two oil licences in the Middle East. Consequently, the GHG
emissions that may be generated by TotalEnergies SE are negligible and concern only
Scope 1 emissions (direct emissions), excluding Scope 2 emissions related to the energy it
purchases for its offices, and excluding Scope 3 emissions (indirect emissions related to
the combustion by its customers of energy products sold).

282.The request for GHG reductions made by the Claimants against TotalEnergies SE is

therefore not really aimed at the head holding company of the TTE Group, but rather at its
subsidiaries and project companies (joint ventures).

283.Therefore, even if the judgment were to grant this request and be res judicata and

enforceable, TotalEnergies SE would not have the necessary powers to reduce the GHG
emissions of its subsidiaries and project companies and would be unable enforce this
decision. Furthermore, and as already explained above, such a request could in any event
only concern the emissions that it itself controls in connection with its activities.

256 C. MUKAM SIGHANO, "Essai de cartographie des mécanismes de responsabilité des sociétés transnationales en

(257)

258
259
260
261

matiére environnementale", M. A. MEKOUAR and M. PRIEUR (eds.), Droit, humanité et environnement,
Brussels, Bruylant, 2020, p. 680.

Z. GALLEZ, "Le principe de la responsabilité limitée", Ch. BRULS (ed.), Les multinationales, Bruxelles,
Larcier, 2012, pp. 134-135.

Brussels, 27 January 2011, J.T., 2011, p. 420.

Ghent, 3 May 2013, J.D.S.C., 2014, p. 315.

Civ. Anvers, 7 April 2011, J.D.S.C., 2013, p. 3.

See pp. 354 et seq. of the Claimants' main submissions.
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emissions (Scopes 1 and 2), excluding indirect emissions (Scope 3) which result from the
use of energy products by the TTE Group's customers, which in turn depends on the type
of equipment used by these customers and over which neither TotalEnergies SE nor the
TTE Group has any control.

284. As a result, the claims (principal and alternative) that TotalEnergies SE should be ordered

to reduce its GHG emissions, in particular Scope 3 emissions, 60% by 2030 compared to
2023 levels are inadmissible, in the absence of standing to respond to them.

(b) Plea in law no. 7: TotalEnergies SE's lack of quality to
respond to the main and subsidiary requests to reduce gas
and oil production.

285.The Claimants cited TotalEnergies SE as the respondent for all of their claims, including

the claim (made as a principal claim) to "reduce its_gas [and oil] production by 47% by
2030, 75% by 2040 and 90% by 2050 compared to 2020"?? and the requests (made in the
alternative) to "reduce its oil production by 14% by 2030, 54% by 2040 and 76% by 2050
compared to 2020"* and to "reduce its gas by 15% by 2030, 62% by 2040 and 77% by
2050 compared to 2020"*%,

286.1t must be noted that these claims must be declared inadmissible insofar as they are

directed against TotalEnergies SE, the holding company at the head of the TTE Group,
which has only a very residual oil sales business (see para. 2 above).

287.1t is in fact TotalEnergies SE's subsidiaries, which are companies incorporated abroad and

located in various parts of the world, that carry out the operational activities that are in
fact the subject of the Claimants' requests for reductions in gas and oil production. These
operational activities are sometimes even carried out by project companies (joint
ventures), formed between its subsidiaries and third-party companies (without any
involvement of the head holding company), often state-owned companies (see not. infra,
para. 874). TotalEnergies SE's subsidiaries do not necessarily hold majority stakes in these
project companies?%.

288.TotalEnergies SE's subsidiaries and project companies are autonomous companies with

their own legal personality and are managed by their own corporate bodies.

(262)
(263)
264
265

Emphasis added.

Emphasis added.
Emphasis added.
As part of its strategy, the TTE Group is actively working with its partners on non-operated assets. Within
the Exploration-Production business line, a dedicated team is tasked with sharing best practice with
partners in non-operated assets, such as implementing a decarbonisation roadmap involving an energy
balance, reducing methane emissions and routine flaring, and improving energy efficiency. See also
Exhibit 10 - TotalEnergies 2024 Climate Report, p. 40.
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289.For its part, TotalEnergies SE does not have the right to interfere in the management of its

subsidiaries and management companies. It is therefore not legally in a position to force
them to stop certain ongoing gas and oil production projects. Nor can it interfere in their
contractual relations entered into in the course of carrying out these activities. Such
interference would be tantamount to circumventing the principle of autonomy of its own
subsidiaries and would give rise to civil liability on the part of TotalEnergies SE towards
them. In company law, the existence of a power of control is not assessed on the basis of
the share held in a company's share capital?®®. Thus, the controlling shareholder, in this
case TotalEnergies SE, does not as such have any decision-making power on behalf of its
subsidiary. Indeed, under company law, a controlling shareholder who supplants itself on
the corporate bodies of its subsidiary runs the risk of being liable as a de facto director of
the subsidiary?¢’.

290.1t follows from the foregoing that the applications (principal and subsidiary) to reduce gas

and oil production, insofar as they are made against TotalEnergies SE, the holding
company at the head of Groupe TTE, are inadmissible for lack of standing to respond to
them.

4. Conclusion

291.1In the light of the foregoing, all the requests for injunctions (principal and subsidiary)

against TotalEnergies SE relating to the reduction of GHG emissions associated with the
production and supply of fossil fuels and the reduction of oil and gas production should be
declared inadmissible.

266

267

M. FYON and Fr. MAGNUS, "Le Code des sociétés et la nation de groupe de sociétés", Droit des sociétés -
Millésime (under the dir. of Y. DE CORDT and A.-P. ANDRE-DUMONT), Brussels, Larcier, 2011, p. 370.

M. FYON, "L'organisation du pouvoir dans les groupes de sociétés", Droit des groupes de sociétés

(ed. by G.-A. DAL), Brussels, Larcier, 2013, pp. 208-209.
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E. INTERNATIONAL CONNECTIONS - STAY OF PROCEEDINGS
1. Principles

292. Article 30(1) of the Brussels I bis Regulation provides that where related actions are
pending in the courts of different Member States, the court second seised may stay the
proceedings.

293.Under Article 30(3) of the same Regulation, claims are related where they are "so closely
connected that it is expedient to hear and determine them together to avoid the risk of
irreconcilable judgments resulting from separate proceedings".

294.Unlike the lis pendens exception provided for in Article 29(1) of the Brussels I bis
Regulation, related actions do not require identity of cause of action, subject-matter and
parties?%8,

295. According to recital 21 of the Brussels Ia Regulation, the related actions mechanism is
dictated by the need to ensure the harmonious functioning of justice and to minimise the
possibility of concurrent proceedings in order to avoid irreconcilable judgments being
handed down in different Member States. It would therefore be appropriate, in cases of
doubt, for the national courts to decide to stay the proceedings?®°.

296.Since its judgment in Tatry?’°, the case law of the Court of Justice has been settled in the
sense that related actions within the meaning of Article 30 of the Brussels I bis Regulation
must be given a broad interpretation®’! and include, without there being any need to be
confined to the concept of
The term "irreconcilable decisions" refers to all cases where there is a risk of conflicting solutions,
"Even_if the decisions can be enforced separately and their legal consequences are not
mutually exclusive" ?’>. The aim here is to prevent courts in different Member States from
adopting solutions that have opposite consequences, without it being necessary for them to
mutually exclusive?’3. The Court emphasises that this is above all a requirement of judicial
coordination within the Union, intended to prevent fragmentation of the case-law and to
ensure consistency in the interpretation and application of European law?74.

268 V. LAZIC and P. MANKOWSKI, The Brussels I-bis Regulation. Interpretation and Implementation, Edward
Elgar Publishing Limited, 2023, para. 6.070.

269 Av. gen. M. LENZ, supra concl. C.J.U.E., Owens Bank Limited v. Fulvio Bracco and Bracco Industria
Chimica SpA, 20 January 1994, C-129/92.

270 See C.J.C.E. C.J.C.E., The owners of the cargo lately laden on board the ship "Tatry" v. the owners of the
ship "Maciej Rataj", 6 December 1994, No. C-406/92, para. 53.

n See C.J.C.E. C.J.C.E., The owners of the cargo lately laden on board the ship "Tatry" v. the owners of the
ship "Maciej Rataj", 6 December 1994, No C-406/92, para. 53.

27 See C.J.C.E. C.J.C.E., The owners of the cargo lately laden on board the ship "Tatry" v. the owners of the

ship "Maciej Rataj", 6 December 1994, No C-406/92, para. 53 (emphasis added).

L. VOGEL, "Section 3 - Regime", Compétence judiciaire et reconnaissance des décisions, 2" ed., Brussels,

Bruylant, 2020, pp. 140-141.

274 See the above-mentioned Tatry judgment of 6 December 1994, para. 55, and F. RIGAUX and M. FALLON,
Droit international privé, 3°™ éd, Larcier, 2005, p. 398.

273

92

EUI-1219413487v7



297.To the question "why is it necessary to avoid judgments which, although inconsistent, do

not have legally contradictory effects? "3, the most authoritative commentators give a
clear answer: (i) the coexistence of parallel proceedings on the same issue before several
courts disrupts the proper administration of justice, by generating additional costs, longer
delays legal uncertainty for the parties, and (ii) the uniformity of judicial decisions is an
essential objective of the Brussels 1 bis Regulation, even the absence of directly
contradictory decisions. The Regulation is based on the principle of mutual recognition of
judgments within the European Union, which means that a judgment given in one
Member State must be recognised and have effect throughout European Union. However,
this objective is compromised when two courts can give irreconcilable decisions on the
same issue. In such circumstances, a stay of proceedings is essential to ensure the
substantial uniformity of judicial decisions at European level?’®.

298.Relying on recital 24 of the Brussels I bis Regulation, the Claimants submit that the court

second , when assessing the existence related actions within the meaning of Article 30 of
the Brussels I bis Regulation, must take into account in particular

"the state of the proceedings in non-member State at the time when the proceedings are
brought before the court of the Member State and the likelihood that the court of the non-
member State will give a decision within a reasonable time". However, it should be noted
that this same recital only concerns situations involving a conflict of jurisdiction between
a court of a Member State and a court of a third State, which is not the case here. The
purpose of this provision is to address the specific problems of courts outside Europe,
whose efficiency and speed of proceedings are not necessarily aligned with the standards
of EU Member States. Under no circumstances, therefore, can it be inferred from this
recital that, where there is a connection between two European courts, the court second
seised should automatically take account of the progress of the proceedings in the other
Member State.

299.1t is also accepted that the court second seised has discretion to choose the criteria and

considerations on which it bases its finding there is (or is not) privity?’’ within the
meaning of Article 30 of the Brussels I bis Regulation.

275

276

271

U. MAGNUS and P. MANKOWSKI, European Commentaries on Private International Law - Brussels Ibis
Regulation (Vol. 1), Cologne, Verlag Dr. Otto Schmidt, 2" ed. 2022, pp. 738. Free translation of

"Why is it necessary, however, to avoid judgments which, although inconsistent, do not have legally
contradictory effects?

U. MAGNUS and P. MANKOWSKI, European Commentaries on Private International Law - Brussels Ibis
Regulation (Vol. 1), Cologne, Verlag Dr. Otto Schmidt, 2t ed., 2022, pp. 738.

Av. gen. M. LENZ, supra concl. CJEU, Owens Bank Limited v. Fulvio Bracco and Bracco Industria
Chimica SpA, 20 January 1994, C-129/92, para. 76.
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2. By the species

(a) Plea 8: The Court of First Instance should stay the
proceedings insofar as the present case is related to
proceedings currently pending before the French courts.

300.Proceedings pending in France. - On 28 January 2020, TotalEnergies SE (formerly
Total S.A.) was summoned by several plaintiffs?’® to appear before the Nanterre Court
(France). The purpose of the claims is to order TotalEnergies SE to publish a new due
diligence plan®”® and, among other things, to reduce its gas and oil production (see below).

301.0n 6 July 2023, the court issued an order declaring these actions inadmissible on the basis
of articles L. 225-102-4 of the French Commercial Code and article 1252 of the French
Civil Code?®.

302.Following the appeal lodged by the original claimants, the Paris Court of Appeal, in a
ruling dated 18 June 2024, reversed the order insofar as it declared the actions
inadmissible?®!. However, the Court of Appeal only ruled on the question of the
admissibility of the original claims, without prejudging the merits, so that the dispute is
currently pending over the claims on the merits concerning, in particular, the reductions in
GHG emissions and fossil fuels (case number 22/03403).

303. According to the operative part of the initial writ of summons?®?, the plaintiffs' claims
against TotalEnergies SE are aimed at reducing GHG emissions and fossil fuel production
(gas and oil), up to certain specified percentages, which differ significantly from those
targeted by Hugues Falys and the NGOs in their pleadings:

=  Reducing the quantity of GHG emissions: In the case pending before the French
courts, it is a question of aligning with a reduction trajectory direct and indirect
GHG emissions (Scopes 1, 2 and 3) that is compatible with limiting global
warming to 1.5°C without overshooting, in order to achieve carbon neutrality by
2050, whereas the main demands made in this dispute by Hugues Falys and the
NGOs are for a reduction in GHGs linked to the production and supply of fossil
fuels (Scopes 1 and 2) of at least 60% by 2030, compared with 2023 levels;

(278) Exhibit 26 - Summons to appear before the Nanterre judicial court served on TotalEnergies SE on 28 January
2020.

279 In accordance with article L. 225.102-4 of the French Commercial Code, the purpose of the Compliance
Plan is to identify the risks and prevent serious violations of human rights and fundamental freedoms, the
health and safety of individuals and the environment arising from activities of the company and those of its
subsidiaries, subcontractors or suppliers with whom it has an established commercial relationship.

280 Exhibit 27 - Order of the Pre-Trial at the Paris Court of First Instance (" Chamber, 2nd Section) of 6 July
2023 (RG 22/03403).

281 Exhibit 28 - Judgment of the Paris Court of Appeal (> Chamber) of 18 June 2024 (RG 23/14348).

282 Exhibit 26 - Summons to appear before the Nanterre Court served on TotalEnergies SE on 28 January 2020, pp.
48 et seq.
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= Reducing oil production: the French procedure refers to percentages of -37% by
2030 and -87% by 2050 compared to 2010, whereas the percentages mainly
targeted by Hugues Falys and the NGOs are -47% by 2030, -75% by 2040, and -
90% by 2050 compared to 2020;

=  Reduction in gas production: the French procedure refers to percentages of -25%
by 2030 and -74% by 2050 compared with 2010, whereas the percentages targeted
primarily by Hugues Falys and the NGOs are -47% by 2030, -75% by 2040 and -
85% by 2050 compared with 2010.

a 2020.

304.Serious risk of irreconcilable decisions. - Apart from the fact that this case pending in
France reinforces the argument that the present proceedings should, as explained above,
have been brought before the French courts, there is a real risk that the decisions to be
given by Your Tribunal and the French courts will be irreconcilable or at least
inconsistent. This would be the case, for example, if one of the two courts were to grant
the claim and the other not, or if the two courts were to grant both claims, which would
require TotalEnergies SE to apply irreconcilable GHG emission reduction and/or fossil
fuel production percentages - insofar as it could do so, which is not the case (see supra,
paras. 283 et seq.).

305.The Plaintiffs contradict the foregoing by asserting that, by virtue of the principle that "he
who can do more can do less", there is no risk irreconcilability between the future judicial
decisions, since they can ultimately be enforced separately. However, the possibility of
separate enforcement is not the decisive criterion for assessing the risk irreconcilability
between two judgments. , the case-law of the Court of Justice considers, conversely, that a
risk irreconcilability may exist "even if the decisions can be enforced separately and if
their legal consequences not mutually exclusive". It is not therefore sufficient for
judgments to coexist formally to rule out irreconcilability: it is the contradiction between
their provisions and the opposite effects they produce that jeopardises the principle of
mutual recognition and the harmonisation of within the European Union.

306.This would be precisely the case in the event that one court granted the request to order
TotalEnergies SE to reduce its GHG emissions while the other declared it unfounded. In
such a case, TotalEnergies SE would be prohibited by one decision from continuing to
emit a certain percentage of GHGs, while by other decision it would be allowed to
continue its (otherwise legal) activities without any obligation to significantly reduce its
emissions. No criteria would indicate which decision would be more legitimate than the
other, leaving TotalEnergies SE in a position of uncertainty as to which direction to
follow, on the understanding , according to at least one of the decisions, it would be
entitled to continue to emit GHGs.

307.More broadly, such substantially contradictory decisions would contradict the objective of
substantial uniformity of European Union case law provided for by the Brussels I bis
Regulation. Indeed, these decisions would send diametrically opposed signals: on the one
hand, private companies would be forced to
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reduce their GHG emissions, and on the other hand, they could continue their activities
without any obligation to reduce these emissions. Such a contradiction would introduce a
major problem of legal certainty.

308. As explained above (see supra, para. 296), is precisely in order to avoid this type of risk
that Article 30 of the Brussels I bis Regulation, which it turns out involves giving a central
place to the chronology of proceedings, was provided for.

3. Conclusion

309.1t follows from the foregoing that, in view of the related nature of the claims brought
before the French and Belgian courts and the real risk of contradiction, or at the very least
of manifest inconsistency, between the forthcoming decisions, it is appropriate that Your
Court, which was seised after the French courts, apply Article 30 of the Brussels I bis
Regulation and stay the proceedings pending a final decision on the merits by the French
courts in the case pending before the Paris Court of First Instance under docket number
22/03403, which is currently at the stage of the exchange of pleadings on the merits and is
scheduled to close on 20 October 2025.
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F. THE ROLE OF THE JUDGE

1. Position of parties

310.The Claimants ask the Court to order TotalEnergies SE, in particular, on the basis of the

general standard of care, to (i) make good their damage, and (ii) prevent future damage by
(a) immediately stopping all investment in new gas and oil projects,

(b) by reducing its GHG emissions, (c¢) by reducing its oil and gas production, and (d) by
adopting a transition plan including these three points®®3. According to the Plaintiffs, Your
Tribunal has "not only the right, but the duty to grant these requests, and [...] it has full
power to hear them"?84,

311.In TotalEnergies SE's view, granting these requests would be tantamount to disregarding

the fundamental principles of the separation of powers.
2. Principles

(a) The general legal principle of the separation of powers from
the perspective of the judiciary

312. Article 33 of the Constitution states that "]ll powers emanate from the Nation. They shall

be exercised in the manner established by the Constitution". The words "in the manner
established by the Constitution" are to be understood here in a broad sense, as
encompassing in particular the general principles of law of constitutional value. The
judiciary is thus subject to compliance with the Constitution and these general principles
of law, including that of the separation of powers. Judges must offer guarantees of
independence and impartiality, which requires a watertight separation from the other
political powers, the legislature and the executive.

313.1In this regard, it should be pointed out that the Claimants adopt a biased and incomplete

reading of the principle of the separation of powers, stating that "[t|he principle of the
separation of powers has never meant the compartmentalisation and sealing off of powers,
but quite simply their collaboration so that there is no accumulation of legal functions"*%.
This way of presenting things is somewhat truncated, since the principle of the separation
of powers is defined primarily in relation to the principle the independence of the
judiciary and, incidentally, as prescribing a relationship of cooperation and control
between certain powers. While there may be some interaction and reciprocal control
between the executive and the legislature 3¢, this relationship can in no way be extended
to the judiciary, whose guarantees of independence and impartiality require functional
specialisation and hence radical separation from the other political powers?®’.

283
284
285
286

287

See pp. 356-358 of the Plaintiffs' main submissions.

See p. 66, para. 81 of the Claimants' main submissions.

See p. 69, para. 86 of the Claimants' main submissions.

C. ROMAINVILLE, "Les multiples visages de la "séparation des pouvoirs"", P. D'’ARGENT, D. RENDERS and M.
VERDUSSEN (coord.), Les visages de ['Etat, Liber Amicorum Y. Lejeune, 19 éd, Brussels, Bruylant, 2017, p.
697 and 713.

M. JOASSART, Le juge civil et la séparation des pouvoirs, A.P.T., 2016, p. 437.
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314.1t should also be pointed out that the applicants' attempt to reduce the principle of the

separation of powers to a mere procedural standard?® is hardly convincing. The principle
of the separation of powers is a cornerstone of democratic systems which transcends
procedure to become a vital element of political theory and the functioning of the State; it
is only incidentally that its application can be seen from a strictly procedural perspective,
which makes the approach defended by the Applicants reductive and incomplete.
Moreover, C. Mollers, the only author cited support of their argument, himself admits that
"[i]t is interesting to note that this perspective is not generally shared by constitutional
courts, which, when a lower court has made an anomalous legal interpretation, tend to
regard that interpretation as a breach of the principle of the separation of powers"*%.

315. A reminder of the principle of the separation of powers is all the more crucial given that

some people see the judiciary as a kind of omniscient and omnipotent "demiurge" capable
of solving all the problems of society that litigants bring before it. However, this is an
illusion that should not be given in to. The right to take part in free elections implies that
the authorities that emerge from the ballot should themselves have the political freedom to
implement their plans, which may even be unpopular, in compliance with binding legal
standards. It is therefore incumbent on judges to exercise caution at all times and to
distinguish issues that must be decided in the courts in accordance with the law and those
that will be settled at the ballot box?%.

316.The Claimants attempt to justify their progressive interpretation of the principle of the

separation of powers by relying on the view of C. Mdéllers, who, on this very point, points
out, on the contrary, that "[i]¢ is appropriate for the courts to restrict the scope of their
reasoning, firstly in order to address in depth the concerns of the claimant, and secondly
to leave room for the democratic process and thus allow the participation of persons who
have not taken part in the judicial proceedings"*.

317.From that perspective, the purpose of the separation of powers is thus to ensure political

freedom, defined by Montesquieu as "the right to do whatever the laws permit"**. The
Claimants criticise TotalEnergies SE's argument on the grounds that, by referring to
Montesquieu, it conveys outdated concepts®?. It must nevertheless be remembered that
the principle of the separation of powers is a principle with a variable and flexible content,
which makes it impossible to circumscribe?®*. There is no
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See p. 71, para. 87 of the Claimants' main submissions.

C. MOLLERS, The Three Branches. A Comparative Model of Separation of Powers, Oxford, Oxford
University Press, 2015, p. 92.

M. JOASSART, Le juge civil et la séparation des pouvoirs, A.P.T., 2016, p. 436.

C. MOLLERS, The Three Branches. A Comparative Model of Separation of Powers, Oxford, Oxford University
Press, 2015, p. 95. Interestingly, this view is generally not shared by constitutional courts, which, when a
lower court has engaged in an anomalous legal interpretation, tend to declare this interpretation to be a
breach of the principle of separated powers.

(292 MONTESQUIEU, "De 1'Esprit des Lois", euvres complétes, t. II, Bibliothéeque de la Pléiade, Paris, Gallimard,

293

1951, liv. XI, chap. 3, p. 395 (emphasis added).
See p. 68, para. 85 of the Claimants' main submissions.

@94) X. BIOY, "La transgression de la séparation des pouvoirs", P. RICHARD, and J.-J. Sueur, (eds.), La

transgression, 1¥¢ed., Brussels, Bruylant, 2013, p. 206.
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classic" and unified body of doctrine on the separation of powers, which would be
endowed with indisputable clarity and precision, lending itself to a single constitutional
interpretation®”®>. A multitude of doctrines relating to the separation of powers coexist,
among which Montesquieu stands out. On the contrary, there is no basis for further
legitimising the principle of the separation of powers in the manner postulated by the
Applicants. This is all the more true since C. MOLLERS, like Montesquieu, recognises that
"[i]t is true that 'the law' should be the sole basis for judicial decision-making,; that the
courts should not develop their own institutional preferences"**°.

318.This does not mean that the judge, by defining the content of the general standard of care
the context of a subjective dispute, automatically breaches the principle of the separation
of powers. However, it does mean that when the legislature deliberately chooses not to
intervene on a given issue, the court must respect that choice. In fact, when the
legislature's silence is deliberate and considered, it adopts, by its very inaction, a legal
position reflecting its desire not to legislate for the time being. Such an absence of
regulation cannot therefore be interpreted as a vacuum to be filled by the courts, but rather
as a manifestation of the legislature's sovereignty, reflecting a political decision as to it is
appropriate to legislate on a particular issue. However, if the issue in question is complex,
sensitive and divided within society, it is up to the court to respect this legislative
abstention, and not to use the general standard of care as a lever to impose, in a praetorian
manner, a regulation that the legislature has knowingly chosen to set aside. It is therefore
incumbent on the court to ascertain whether the legislature's silence on the question at
issue is the result of a deliberate choice. If so, he may not, on the pretext of an evolving
interpretation, call this intentional silence into question, but must comply with it as strictly
as possible in order to preserve the institutional balance and respect for the legislative
role?”’. Academic writers agree, stating that the court "must constantly strive to come as
close as possible to the real intention of the legislature and must not regard interpretation
as a means of substituting its own judgment for that of the legislature. [In most cases,
there will be a limit to the court's scope for interpretation, and that limit will lie in the will
of the law (of the legislature), even if it may sometimes be difficult to determine precisely
what that will be"**8.

319.The caution that the judge must show in such a case is not unfounded; it is not the product
of an arbitrary construction. On the contrary, it is corroborated by numerous doctrines
which emphasise this duty of self-limitation, in particular in cases of litigation concerning
questions which are the subject of

295 C. ROMAINVILLE, "Les multiples visages de la "séparation des pouvoirs"", P. D'’ARGENT, D. RENDERS and M.
VERDUSSEN (coord.), Les visages de I'Etat, Liber Amicorum Y. Lejeune, 1% éd, Brussels, Bruylant, 2017, p.
713.

26 C.MOLLERS, The Three Branches. A Comparative Model of Separation of Powers, Oxford, Oxford University
Press, 2015, p. 90. Free translation of : "It is true that 'the law' should be the only basis for judicial
decision-making, that courts should not construct their own institutional preferences".

297) S. VERSTRAELEN, Rechterlijk overgangsrecht, 1% ed, Brussels, Intersentia, 2015, p. 112.

(298)  P. SCHOLLEN, De greep van de wetgever op de rechter, Brugge, die Keure, 2011, p. 232. Free translation
of: "moet steeds proberen zo dicht mogelijk aansluiting te zoeken bij de werkelijke wil van de wetgever en
mag interpretatie niet zien als een middel om zijn eigen oordeel in de plaats te stellen. [...] in de meeste
gevallen een grens zal zijn aan de interpretatiemogelijkheden van de rechter en dat deze grens gelegen is in
de (wil van de) wet(gever) [...]" (emphasis added).
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differences opinion within society?®®. In perfect harmony of views,
R. KRUITHOF explained, with remarkable eloquence, that :

"Does the division of functions |...] between the legislature and the judiciary mean that the
latter can only formulate new rules of law when there is a "broad consensus"” in society?
The former Public Prosecutor at the Court of Cassation, W.J. Ganshof Van der Meersch,
answers this question in the affirmative: "[...] when, as here, its power of interpretation is
broad, it must reason objectively and will not depart from the area where its
interpretation will find a broad consensus in the community". In the same vein, but a little
less rigorously, 1. Verougstraete, a member of the Court of Cassation, writes: "the judge
must try to conform to the rules of conduct that he finds in human society and that are
accepted by a majority". This perspective deserves support. The rule must in fact be
interpreted as a form of self-restraint on the part of the judiciary when creating new rules
of law. Judges must understand that they have little to gain, on the contrary, from open
conflict with the other constituted powers or with public opinion, because unlike
parliament, they cannot be disavowed by the electorate. Such a conflict risks leading to an
institutional crisis. But that does not tell the whole story. What should a judge do when
there is no consensus? Think of a dispute over a controversial issue (for example, active
euthanasia) or a new problem on which public opinion has not yet reached a judgement.
[...]I- W. Van Gerven rightly emphasises that the judge must, in such a situation, be guided
by objective considerations and must not be tempted to push his personal convictions and
desires of a philosophical, political, social or economic nature. And Scholten stresses -
rightly and with good reason - that the judge must ensure that his judgment not only
satisfies "his own sense of justice, but is also justifiable before the legal conscience of the
circle for which it is intended". [...] Great restraint on the part of the judge is required in
all cases"%.

299 S. VERSTRAELEN, Rechterlijk overgangsrecht, 1% ed, Brussels, Intersentia, 2015, p. 106; P. SCHOLLEN, De greep

300

van de wetgever op de rechter, Brugge, die Keure, 2011, p. 232.

R. KRUITHOF, "Naar een 'Gouvernement des juges' in het Belgische verbintenissenrecht", X (ed.), Hulde aan
Prof. Dr. R. Kruithof, Antwerpen, Maklu, 1992, p. 73. Free translation of : "Brengt de hier verdedigde
taakverdeling tussen de wetgevende en de rechterlijke macht ook mee dat deze laatste slechts nieuwe
rechtsregels mag formuleren die op een "brede consensus" in de maatschappij steunen? De gewezen
Procureur-Generaal bij het Hof van Cassatie W.J. Ganshof Van der Meersch beantwoordt deze vraag
bevestigend: "[...]| wanneer, zoals hier, zijn interpretatiebevoegdheid groot is, moet hij objectief redeneren
en zal hij niet afwijken van het terrein waarop zijn uitleg in de gemeenschap een ruime eensgezindheid zal
vinden" 213. In other words, the Raadsheer in the Hof van Cassatie I. Verougstraete uit: "hij (de rechter)
moet proberen zich te schikken naar gedragsregels die hij vindt in de menselijke samenleving en door een
meerderheid worden aanvaard" 214. Deze opvatting verdient steun. De regel dient immers uitgelegd te
worden als een vorm van 'self-restraint' van de rechterlijke macht bij het scheppen van nieuwe
rechtsregels. Rechters dienen te begrijpen dat zij bij een open conflict met de andere gestelde machten of
met de publieke opinie niet veel te winnen hebben, ja integendeel, dat zo'n conflict snel uit de hand kan
lopen, daar rechters niet, zoals het parlement, door het kiezerskorps kunnen worden gedesavoueerd. An
open conflict also means an institutional crisis. But this is not the whole . What can the opposition still do
when there is no consensus? Men denke aan een geschil over een controversiéle vraag (b.v. actieve
euthanasie) of een nieuw probleem waarover de publieke opinie zich nog geen oordeel heeft gevormd. |...]
W. Van Gerven onderstreept dienaangaande terecht dat de rechter zich in zo'n situatie in ieder geval moet
laten leiden door objectieve overwegingen en hij er zich
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320.C. MOLLERS has also wisely observed that "some areas of the law are better suited than

others to legal creation by judges"*®' , and the law relating to climate issues concerning
private companies is clearly not one of them.

321. Application of the principle of the separation of powers thus requires that concrete limits

be placed on the exercise of judicial review3’?., The first of these limits prohibits the
judiciary from ruling by way of general provisions (see infra, sub. "(a)i") and the second
prohibits it from deciding on the basis of expediency (see infra, sub. "(a)ii"). When the
court has to decide a subjective dispute, these limits themselves have concrete
implications (see infra, sub.

"(a)iii").

1. Prohibition on the judge ruling by way of general

322. Article 6 of the Judicial Code delimits the judge's office by specifying that the judge "may

not rule by way of general and regulatory provision on the cases submitted to him". This
principle is a specific application of the (more general) principle of the separation of
powers3?3, In other words, the judge cannot himself create the law he is responsible for

applying.

323.1t is true that, under certain limited conditions, the courts can make up for legislative

deficiencies, in particular where there is a breach of articles 10 and 11 of the Constitution
which the Constitutional Court has found exist. However, the court may only act in place
of the legislature if the shortcoming is such that it necessarily requires a new regulation to
be drawn up, which must be the subject of a reassessment of the social interests by the
legislature, or which requires one or more legal provisions to be amended3*.

324.1n seeking to fill a legislative gap, even one that may be faulty, the court would find itself

faced with choices of expediency that it would be for the legislature alone to make3>.
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302
303
304

305

dus niet toe mag laten verleiden om zijn persoonlijke overtuigingen en verlangens van
levensbeschouwelijke, politieke, sociale of economische aard door te drukken 215. En Scholten wijst er

- met recht en reden - op dat de rechter er voor zal moeten waken dat zijn uitspraak niet slechts "zijn eigen
rechtsgevoel bevredigt, maar tegelijk tegenover het rechtsbewustzijn van de kring waarvoor zij bestemd is,
verantwoord is" 216. [...]. Grote terughoudendheid van de rechter in deze is hoe dan ook geboden"
(emphasis added).

C.MOLLERS, The Three Branches. A Comparative Model of Separation of Powers, Oxford, Oxford University
Press, 2015, p. 94. Free translation of : "some areas of law have a better justification for judicial law-
making than others do. In any case, the legislator must be able to correct a settled judicial practice".

M. JOASSART, Le juge civil et la séparation des pouvoirs, A.P.T., 2016, p. 447.

M. JOASSART, Le juge civil et la séparation des pouvoirs, A.P.T., 2016, p. 439.

Cass. 4 September 2015, J.L.M.B., 2016/20, p. 926, obs. F. STEVENART MEEUS and E. VAN BRUSTEM;

Cass. 2 September 2009, J.T., 2009, p. 709, concl. av. gén. D. VANDERMEERSCH; Cass. 3 November 2008,
Pas. 2008, p. 2440; M. JOASSART, Le juge civil et la séparation des pouvoirs, A.P.T., 2016, p. 440.

Cass. 15 May 2015, R.A.B.G., 2015, p. 1212, note M. BAETENS-SPETSCHINSKY; Cass. 13 November

2014, Pas., 2014, p. 2532.
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1. Prohibiting the judge deciding on the basis of opportunity

325. Any action taken by the legislature is the result of trade-offs between political, economic

and social considerations, assessments of expediency and budgetary impact, and
application of the government's or even the political party's programme, which is
specifically its privilege3%.

326.The principle of the separation of powers prohibits the court from assessing the

appropriateness of the legislature's act or omission. However, the separation of powers
does not prevent a court of law from finding a fault in the exercise of the legislative
function and ordering the State to compensate for the resulting harmful consequences. On
this point, however, the doctrine states that: "[i]¢ cannot be regarded as problematic that
the court occasionally issues injunctions to the legislature to take regulatory action. The
legislature's decision to act, and the manner in which it chooses to do so, remain in any a
matter of its own free will"3.

327.The court must thus, on the one hand, refrain from exercising itself the discretionary

power that belongs to that public authority 3% and, on the other hand, respect the freedom
of appreciation that allows the authority to decide itself how to exercise its jurisdiction
and to opt for the most appropriate solution, within the limits set by the law3%.

328.Thus, when the court is seised of a dispute that falls (in principle) within its powers and is

asked to rule on the appropriateness of an act of the legislature, the Constitution or the law
recognises a margin of appreciation or a discretionary power on the part of the , or when it
is asked to substitute itself for the legislature in adopting an act of a legislative or
administrative nature, the principle of the separation of powers, which is inherent in the
existence of a state governed by the rule of law, appears to be a defence of public
policy?1°,

329.1In this respect, it is particularly relevant to note the considerations of the Brussels Court of

Appeal in the so-called "Klimaaztaak case. In this case, the ASBL Klimaatzaak and
58,000 citizens brought a civil liability action against the Belgian State and the country's
three regions, alleging, on the basis of Articles 1382 and 1383 of the former Civil Code
and Articles 2 and 8 of the ECHR, failure by the public authorities to comply with the
relevant targets for reducing greenhouse gas emissions. At first instance, they asked the
court to order the necessary measures to achieve the GHG emission reduction targets. On
appeal (see infra, para. 348), the court recalled in the present case that, with regard to
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Opinion given to the House of Representatives by P. VAN OMMESLAGHE and J. VERBIST, "Responsabilité de
I'Etat pour les actes du législateur", no. 52 1627/1, Session 2008-2009.

S. VERSTRAELEN, Rechterlijk overgangsrecht, 19 éd, Brussels, Intersentia, 2015, p. 106. Dat de rechter soms
daadwerkelijk injuncties aan de wetgever geeft om regelgevend op te treden, kan niet als problematisch
ervaren worden. Of de wetgever optreedt en in welke zin, blijft hoe dan ook diens vrije keuze" (emphasis
added).

Brussels, 12 September 2014, A.P.T., 2016, p. 433; M. JOASSART, Le juge civil et la séparation des pouvoirs,
A.P.T., 2016, pp. 435-447.

Cass. 16 June 2022, C.21.0219.N; Cass. 12 March 2020, C.18.0383.N; Cass. 3 January 2008, Pas. 2008,
p- 10; NjW, 2008, p. 123, note by L. Lavrysen. This applies a fortiori to the legislator.
M. JOASSART, Le juge civil et la séparation des pouvoirs, A.P.T., 2016, p. 436.
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the direct effect of the rights enshrined in the ECHR, "[t]ke principle of the separation of
powers |[...] requires the court not to make a political choice but to confine its review to
compliance by the legislative and executive powers with rights which, in their positive
aspect, impose on the public authority an obligation to act (or to refrain from acting) that
is sufficiently specific in the light of the aforementioned context. The court must ask itself
the following question: "would it be inconsiderate of the role assigned to it by the

separation of powers if it were itself to give effect to the treaty provision invoked before
i? 31D,

330.The reasoning developed by the Brussels Court of Appeal is applicable where there is a

question of breach of a general standard of care which is invoked in relation to an
individual and the contours of which are neither precise nor determined. In such a case, it
is for the court to check whether the fact of defining the contours of this standard, because
it is indeterminate, does not tend to make it replace the legislature in the exercise of its
discretionary power and thus take it out of the role assigned to it by the separation of
powers.

331.1In their pleadings, the Claimants cite several judicial decisions in climate litigation against

public authorities, which require those entities to adopt measures to combat climate
change®'?. On this basis, they deduce that "a fortiori, courts and tribunals have the
necessary jurisdiction to deal with cases requiring private actors to adopt climate
measures"3'3. However, while the courts may, on the basis of the Paris Agreement,
sanction these public authorities for their inaction in the face of climate change (insofar as
they, and they alone, are party to it), they cannot, in the absence of a legal basis applicable
to private companies in this respect, compensate - in defiance of public opinion - for the
'legislative gaps' (which result precisely from this condemned inaction), by determining at
their own discretion the content of the general standard of care to which private
companies would be subject.

332.The Claimants also admit that the choice of the means to be deployed to achieve the

objective of reducing GHG emissions, set following the conviction of the public
authorities in the Klimaatzaak case, is specifically a matter for those same authorities?'4.
In this way, the Claimants acknowledge that only the legislature is qualified to determine
the measures it deems appropriate to achieve this objective and that it is not therefore for
the judiciary, through subjective litigation, to circumvent this prerogative (which the
legislature is currently implementing) by arbitrarily imposing obligations in this area on
private companies (in this regard, see more specifically infra, para. 373).

1. The practical implications of the principle of the
separation of powers in the context of subjective

333. When the court is asked to rule on a subjective dispute, it will have to check whether the

reparation or prevention measure it is being asked to order involves
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313
314

Brussels (2™ ch. F), 30 November 2023, R.G. 2021/AR/1589, 2022/AR/737 and 2022/AR/891, para. 153
(emphasis added); 1. HACHEZ, "Précision et droits de 'nomme dans 1'ordre juridique belge : focus sur la
notion polysémique d'effet direct", Rev. Dr. H., 2015, p. 5.

See pp. 73-76, paras. 89-90 of the Claimants' main submissions.

See p. 76, para. 91 of the Claimants' main submissions.

See p. 77, para. 89 of the Claimants' main submissions.
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not to perform an act that is ultimately a matter for the legislature. Not all gaps in the law,
even if they are faulty, can be filled by the courts themselves. An order, on the basis of the
general standard of care, to comply with an injunction or the award of any reparation in
kind must therefore be made in accordance with the principles governing the relationship
between the judiciary and the other branches of government®!>.

334.1f the court finds that it is exceeding the powers conferred on it by the legislator by

granting the application as formulated by the applicant, it must then declare the
application inadmissible.

(b) The principle of the separation of powers applied to climate
litigation

335. As has already been pointed out, the fight against climate change and the energy transition

are a collective challenge that cannot be met on a local or individual scale, and which is a
long-term undertaking. As such, all the players in the global energy system must be
involved in the energy transition, first and foremost the States, which must ensure the
security of the energy supply and adopt the necessary public policies and national
regulations!® | and set the pace of this transition for businesses and civil society as a
whole (see paras. 22 et seq. above).

336.1In this context, governments must ensure that a balance is maintained (socio-economic,

institutional, democratic and climatic). In establishing public policies and regulations for
the energy transition, account must be taken not only of the right to a healthy
environment, but also of other rights and freedoms, such as the right to work, the right of
access to energy, free competition, the right to social security, the right to property, the
security of a country's energy supply, and freedom of trade and enterprise, which
inevitably means balancing these different components.

337.Recently, in a judgment of 24 July 20233!7, the Supreme Court of Madrid reiterated the

importance of maintaining a certain balance when adopting measures to combat climate
change. In the case in question, Greenpeace and other associations, as well as five
individuals, had brought an action against the Spanish government on the basis of the
Paris Agreement in order to enjoin it to modify its national energy and climate plan and to
provide for a 55% reduction in its GHG emissions by 2030. The Supreme Court dismissed
the plaintiffs' case, ruling that to grant the request in question would be tantamount to an
excessive encroachment on the government's prerogatives. The court also observed that
measures taken to combat climate change must take account of the restrictive effects they
have on society, by balancing these measures against the effects they cause:
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M. JOASSART, Le juge civil et la séparation des pouvoirs, A.P.T., 2016, p. 447.

In line with their international commitments under the Paris Agreement.

Supreme Court of Madrid, Greenpeace et al. v. Administracion General del Estado, 24 July 2023,
R.G. STS 3556/2023.
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"It was proposed to strike a balance between adopting measures to
mitigate climate change and maintaining the well-being of citizens
benefiting from the services provided and not affected by these measures,
i.e. to establish a 'favourable and open international economic system that
would lead to economic growth and sustainable development in all
countries, in order to better address the problems of environmental
degradation' [...]....] the consequence of reducing GHG emissions entails
significant restrictions on public services for the benefit of citizens, so a
balance must be sought between adopting measures that do not intensively
affect these services, which would cause them to lose the quality of their
services. Moreover, the need to adopt such measures has a generalised
impact on the economy of the States themselves, disrupting not only
macroeconomic objectives but also the integrity of State policy in a wide
variety of areas such as the economy, the environment, social matters, etc.,
which it does not seem necessary to emphasise, since it would be sufficient
to refer to the very content of the contested plan to understand the impact
that its determinations have in all areas of national policy"*'3.

338.The court went on to point out that raising these targets would be tantamount to imposing

major sacrifices current generations3!?. The court added that European Union was in the
process of updating its GHG reduction targets and that Spain would have to coordinate its
actions in accordance with EU law3?°,

339.The legislature thus has broad discretion in implementing its climate policy, whose

balances and compromises are ultimately a reflection of the will of the people and the
translation of a complex balance between economic and social development and the fight
against climate change. The principle of the separation of powers requires that this will be
respected by prohibiting the judiciary from "legislating" in this respect.

318

319

320

Supreme Court of Madrid, Greenpeace et al. v. Administracion General del Estado, 24 July 2023,

R.G. STS 3556/2023, p. 20. Free translation of: "lo que se proponia es un justo equilibrio en la adopcion
de medidas que mitigasen el cambio climdtico y el mantenimiento del bienestar de los ciudadanos con los
servicios que se prestan y que no se viesen afectados por dichas medidas; es decir, instaurar un "sistema
economico internacional favorable y abierto que llevara al crecimiento econdmico y el desarrollo
sostenible de todos los paises, a fin de abordar en mejor forma los problemas de la degradacion
ambiental." [...] Lo que se quiere es poner de manifiesto que la consecuencia de la reduccion de emisiones
de GEI comporta importantes restricciones en los servicios publicos en favor de los ciudadanos, de tal
forma que ha de buscarse un equilibrio, una ponderacion entre la adopcion de medidas sin afectar a tales
servicios de manera intensa, haciéndoles perder la calidad en sus prestaciones. What is more, the need to
adopt such measures entails a generalised damage to the very economy of the States, undermining not only
macroeconomic objectives, but also the integrity of State policy in the most varied areas, such as economic,
environmental, social, etc., which no longer seems to be necessary. que no parece sea necesario destacar,
porque bastaria recurrir al mismo _contenido del Plan impugnado para comprender la incidencia que sus
determinaciones comportan en todos los dmbitos de la politica nacional" (emphasis added).

Supreme Court of Madrid, Greenpeace et al. v. Administracion General del Estado, 24 July 2023,
ECLI:ES:TS:2023:3556, p. 20.

Supreme Court of Madrid, Greenpeace et al. v. Administracion General del Estado, 24 July 2023,
ECLI:ES:TS:2023:3556, p. 29.
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340. Despite the established nature of this principle, it is clear that the fight against climate

341.

change is currently being "judicialised"3?!. Within this global and plural movement, there
is a recent tendency to base climate actions on human rights*??. Since human rights are
profoundly indeterminate, this trend poses a significant risk of seeing the issue of
combating climate change evolve in an inconsistent manner according to the sensitivities
and subjective assessments of the courts, which would be tantamount to robbing the
political authorities of their exclusive jurisdiction to set not only the legal and regulatory
framework within which this fight must be waged, but also the guidelines that each
individual must respect in order to adapt his or her behaviour so as to work effectively and
consistently towards reducing the climate risk. Thus, in the context described above, the
resolution of disputes is based on legal reasoning originally founded on a balance of
interests, and in reality masks the political choice that lies behind this reasoning3?3.
However, this political dimension is rendered invisible by the language of rights3?4.

Social choices are thus no longer the subject of political debate but are reduced to a
conflict between different rights (right to life, security, privacy, etc.), which are
themselves decided by the courts??’.

342.This global phenomenon of the "judicialisation" of the fight against climate change has

led some courts to order entities (mainly States, which by their very nature are best placed
to define the energy transition guidelines applicable to their citizens) to adopt measures to
combat climate change, in accordance human rights and liability rules. However, other
jurisdictions have often refused to take such measures, in view of the inherent danger such
a decision, particularly given the risk of politicising the fight against climate change and
the limits imposed on them by the principle of the separation of powers.

343.The cases discussed below demonstrate a certain lucidity and an acute awareness on the

part of these courts of the limits on the exercise of their powers and thus outline the
principle of the separation of powers.
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According to a recent study, since 1990, more than fifteen hundred cases relating to global warming have
been brought in thirty-seven countries (see J. SETZER and R. BYRNES, Global Trends in Climate Change
Litigation: 2020 Snapshot, Grantham Research Institute on climate change and the environment (available

at athe at : http://www.lse.ac.uk/granthaminstitute/wp-

content/uploads/2020/07/Global-trends-in-climate-change-litigation_2020-snapshot.pdf).
Growth is exponential: the number cases has doubled between 2017 and 2020 (see Voy. United

Nations Environment Programme & Sabin Center for Climate Change Law, Global Climate Litigation
Report - 2020  Status Review, p- 4 (available a  the following
address https://wedocs.unep.org/bitstream/handle/20.500.11822/34818/GCLR).
pdf?sequence=1&isAllowed=y).

V. DE LA ROSA JAIMES, "Climate Change and Human Rights Litigation in Europe and the Americas",
Seattle Journal of Environmental Law, vol. 5,no 1, 2015, pp. 165-198.

D. KENNEDY, "The Critique of Rights in Critical Legal Studies", J. HALLEY and W. BROWN (eds.), Left
Legalism/Left Critique, Durham, Duke University Press, 2002, pp. 178-227. BROWN (eds.), Left
Legalism/Left Critique, Durham, Duke University Press, 2002, pp. 178-227.

M. PETEL, "Droits humains et contenticux climatique: une alliance prometteuse contre l'inertie politique",
JE.D.H., 2021/2, p. 169.

M. KOSKENNIEMI, The Politics of International Law, Oxford, Hart Publishing, 2011, pp. 142-143.
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in the context of climate litigation against both the public and private sectors.

344.1n its judgment of 24 June 2005 in the above-mentioned case of Urgenda v. Dutch State,

the Court of The Hague, although ultimately enjoining the Dutch State to reduce its GHG
emissions, recognised that it was incumbent on it to show great restraint "when dealing
with political considerations relating to various interests which influence the structure or
organisation of society":

"It is a fundamental feature of the rule of law that the actions of
(independent, democratic, legitimised and controlled) political bodies such
as government and parliament can - and sometimes must - be scrutinised
by an independent court. This constitutes a review of legality. The tribunal
does not enter the political arena with its associated considerations and
choices. Separated from any political agenda, the tribunal must confine
itself to its own domain, which is the application of the law. Depending on
the issues and claims brought before it, the tribunal will examine them with
varying degrees of caution. Great restraint, even _abstention, is required
when it comes to political considerations concerning various interests that
influence the structure or organisation of society. The court must be aware
that it plays only one role in a legal dispute between two or more parties.
Governmental authorities, such _as the State (with bodies such as the
Government and the States-General), must make a general consideration,
taking due account of many other positions and interests"%.

345.The Court of The Hague also specifies that, when the consequences of its decision are

unforeseeable and difficult to assess, the judge must show all the more restraint:

"However, it is also appropriate here for the Court to show restraint, given
the difficulty of assessing the consequences of its intervention. In this
respect, it is relevant to note that the application under consideration here
is not intended to compel or prohibit the State from taking certain
legislative measures or adopting a specific policy. If the application is
granted, the State will retain full

326

Court of The Hague, Urgenda v Dutch State, 24 June 2015, C/09/456689, para. 4.95. Loosely translated
from: "Het is een wezenlijk kenmerk van de rechtsstaat dat ook het handelen van (zelfstandig democratisch
gelegitimeerde en gecontroleerde) politieke organen, zoals de regering en de volksvertegenwoordiging, kan
- en soms zelfs moet - worden beoordeeld door de van deze organenonafhankelijke rechter. This is not the
same as a rechtmatigheidsoordeel. The backbone does not belong in the political arena, with its many
opposing views and opinions. Hij moet zich, los van iedere politieke agenda, beperken tot zijn domein, de
toepassing van het recht. In view of the measures and recommendations he has made, his actions should be
more or less controversial. Grote terughoudendheid of zelfs abstinentie is vereist als het gaat om
beleidsmatige afwegingen van uiteenlopende belangen die deinrichting of de ordening van de samenleving
betreffen. De rechter moet zich ervan bewust zijn dat hijslechts een rol speelt in een rechtsgeschil tussen
twee of meer partijen. Overheden, zoals de Staat (met organen zoals de regering en de Staten-Generaal),
moeten daarentegen een algemene afweging maken, met inachtneming van mogelijk veel meer posities en
belangen" (emphasis added).
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freedom, which is eminently vested in him, to determine how to comply
with the order in question"?.

346.0n appeal, the Court of The Hague similarly that

"The injunction to reduce emissions gives the State sufficient leeway to decide how to
comply with the injunction"3?.

347.The above extracts attest to the fact that the Tribunal and the Court of The Hague,

although both considered that they had a certain power to intervene in climate matters
with regard to the State, also recognised that it was fundamental to exercise extreme
caution when it came to determining the measures that a State must adopt in order to
achieve its GHG reduction targets.

348.Similarly, in the above-mentioned Klimaatzaak case, the French-speaking Court of First

Instance in Brussels ruled that the Belgian State and the three regions had, in pursuing
their climate policy, breached their general duty of care by failing to take the necessary
measures to prevent the effects of climate change.

349.However, after pointing out that "by virtue of the principle of separation of powers, the

liability judge must exercise a necessarily marginal control by avoiding substituting his
assessment for that of the legislator"3?, the court of first instance refused to set specific
GHG emission reduction targets on the grounds that :

"this request for an injunction cannot |[...] be granted without infringing the
principle of the separation of powers. Indeed, the judge determine the
content of the obligations of a public authority and thus deprive it of its
discretion. In other words, while the judiciary is competent to find that a
public authority has acted wrongly, even in the exercise of its discretionary
power, it , on that occasion, deprive the authority of its political freedom
or take its place. The judiciary can neither assess the appropriateness of
the action of the public authority when it is exercising its jurisdiction nor
itself exercise the discretionary power which belongs to that public
authority. It must therefore be ascertained whether the injunction sought is
not_intended to lead the court to substitute itself for the legislative or
administrative authority in the exercise of its discretionary power.

327

328

329

Court of The Hague, Urgenda v Dutch State, 24 June 2015, C/09/456689, paras. 4.100 and 4.101. Free
translation of: "Wel geldt ook hier dat de mogelijkheid dat de gevolgen van een ingrijpen van de rechter
niet goed zijn te overzien, de rechtbank tot terughoudendheid noopt. Bij dit alles is van belang dat de hier
besproken vordering niet strekt tot een gebod of bevel aan de Staat om bepaalde maatregelen van
wetgeving of beleid te treffen. In geval van toewijzing van de vordering behoudt de Staat de volle, bij
uitstek aan hem toekomende, vrijheid om te bepalen op welke wijze hij gevolg geeft aan het desbetreffende
bevel" (emphasis added).

Court of the Hague, Urgenda v. Dutch State, 9 October 2018, C/09/456689, para. 67. Free translation of:
"het reductiebevel aan de Staat voldoende ruimte geeft om in te vullen op welke wijze hij uitvoering geeft
aan dit bevel".

Civ. Bruxelles (fr.) (4" ch.), 17 June 2021, R.G. 2015/4585/A, p. 59.
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In the present case, neither international legal instruments nor European
law directly require Belgium to reduce its GHG emissions by the various
percentages referred to by the plaintiffs in their application. |...]

Consequently, [...] the way in which Belgium will contribute to the global
objective of reducing greenhouse gas emissions is currently a matter for its
legislative and executive bodies to decide.

The extent and pace of Belgium's reduction in GHG emissions and the
internal distribution of the efforts to be made in this direction are and will
be the result of political arbitration in which the judiciary cannot interfere.

[.]

In other words, while it is indeed the role of the court to find that the
federal State and the three Regions have failed to act, this finding does not
authorise it, by virtue of the principle of the separation of powers, to set
Belgium's GHG emission reduction targets itself"33.

350. Thus, after defining the boundaries of the principle of the separation of powers, the Court

considered that it should, on this basis, exercise caution and restraint in setting specific
targets for the reduction greenhouse gas emissions to be imposed on Belgium.
Commenting on this decision, Professor B. Dubuisson considers that "determining the
appropriate level of emissions reduction is a political issue that should be based on a
democratic decision taken by parliamentary assemblies" and that it "should not depend on
a decision by courts and tribunals that do not have the same legitimacy"*3!.

351.1In a judgment of 30 November 2023, the Brussels Court of Appeal confirmed the finding

that the Belgian State, the Flemish Region and the Brussels-Capital Region had violated
articles 1382 and 1383 of the former Civil Code and articles 2 and 8 of the ECHR33? .
However, contrary to the lower court, the Court of Appeal’*3 held that requiring
compliance with the objective of reducing greenhouse gas emissions by at least 55% by
2030, compared with 1990 levels, did not infringe the principle of the separation of

powers since (i) this objective applicable to States was provided for by the European
legislator in the European Climate Act***and (ii)

330
(331

(332

333

(334

Civ. Bruxelles (fr.) (4t ch.), 17 June 2021, R.G. 2015/4585/A, pp. 80-82 (emphasis added).

B. DUBUISSON, "Civil liability and climate change. Libres propos sur le jugement rendu dans l'affaire
'Klimaatzaak™ in F. GEORGE et al (dir.), Liber amicorum Xavier Thunis. Penser, écrire et interpréter le
droit, 1%¢éd, Larcier, Bruxelles, 2022, p. 261 (emphasis added).

The Court of Appeal held that the Walloon Region had not committed any fault within the meaning of
Articles 1382 and 1383 of the former Civil Code that would engage its civil liability, nor had it committed
any breach of Articles 2 and 8 of the ECHR in the context of the implementation of its climate policy, on
the grounds in particular that it was in a better position in this respect than the Belgian State and the three
regions (see Brussels (2" ch. F), 30 November 2023, R.G. 2021/AR/1589, 2022/AR/737, 2022/AR/891,
paras. 245-248).

Brussels (2 ch. F), 30 November 2023, R.G. 2021/AR/1589, 2022/AR/737, 2022/AR/891, p. 142. This
decision is currently the subject of an appeal in cassation by the Flemish Region.

Regulation 2021/1119 of the European Parliament and of the Council of 30 June 2021 establishing a
framework for achieving climate neutrality and amending Regulations (EC) No 401/2009 and (EU)
2018/1999 (hereinafter referred to as the "European Climate Act").
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that the choice of means to achieve this objective remains in the hands of the State.

352.In the aforementioned case of Greempeace Spain et al. v. Spain, the Supreme Court of
Madrid took a very demanding approach to the limits imposed on it by the principle of the
separation of powers in exercise of its powers in climate litigation (see supra, para. 337).
In its judgment of 24 July 2023, the Court found that the application for partial annulment
of a climate plan adopted by the Spanish Council of Ministers had been dismissed on the
grounds that, since such a decision "would amount to imposing on the Government the
revision of all policy decisions already adopted with a view to the future and to
conditioning those policies in an intense way for the financial years of several years this
would force "the administration to reformulate this policy, , from the point of view of
powers it holds, would entail an excessive encroachment that does not appear to fall
within the power of control of the rules authorised Article 106 of the Constitution
[enshrining the principle of the separation of powers]"33.

353.In its above-mentioned Klimaseniorinnen Schweiz et al. v. Switzerland judgment, the
European Court of Human Rights recalled that States are free to choose the means they
prefer to achieve the climate objectives set by the Paris Agreement. The Court thus
established the principle that :

" 543. On the basis of the principle that States must enjoy a certain
margin of discretion in_this area, the above considerations call for a
distinction, as regards the extent of the margin of , according to whether
it concerns, the one hand, the commitment of the State to the necessary
fight against climate change and its harmful effects, and the setting of the
goals and objectives required in this respect, and, on the other hand, the
choice by the State of the means to achieve those objectives. [...]. With
regard to the second point, i.e. the choice of means, including operational
choices and policies adopted to achieve internationally agreed goals and
commitments, taking into account priorities and resources, States should
be given a wide margin of discretion. |...]

547. [...] each State is called upon to define its own trajectory capable of
enabling it to achieve carbon neutrality, depending on the sources and
levels of emissions and any other relevant factors falling within its
Jurisdiction"3%,

354.The Court therefore considers that "judicial intervention, including by the Court, cannot
replace the measures which must be taken by the legislative and executive powers, or
provide a substitute for them. [...]. The task of the judiciary is

335 Supreme Court of Madrid, Greenpeace et al. v. Administracion General del Estado, 24 July 2023,
R.G. STS 3556/2023 , pp. 20-21. Free translation of : "(...) supondria imponerle al Gobierno la revision de
todas las decisiones politicas ya adoptadas con perspectiva de futuro y condicionar esas politicas de
manera intensa para los ejercicios economicos de varias anualidades (...) obligando a la Administracion a
reformular dicha politica, loual, de el punto de vuelta (...).) obligando a la Administracion a reformular
dicha politica, lo cual, desde el punto de vista de las potestades de la que es titular, comportaria una
invasion excesiva que no parece pueda ampararse en la potestad de revision de los reglamentos que nos
autoriza el articulo 106 de la Constitucion".

336 ECHR, [GC], 9 April 2024, no. , Verein Klimaseniorinnen Schweiz et a. v/ Switzerland, § 543 and 547.
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ensure the necessary control of compliance with legal requirements"337 and that it must
"duly respect the applicable constitutional principles, in particular those relating to the
separation of powers"338.

355. With regard to claims for compliance with concrete measures against private sector actors,
it is relevant to note the considerations of the United States District Court for the Northern
District of California in Native Village of Kivalina v. Exxon Mobil Corp. In that case, an
action was brought by the Native Village of Kivalina and the City of Kivalina against
various companies, including ExxonMobil, seeking damages for harm suffered as a result
of the future relocation of the inhabitants due to coastal erosion caused by climate change.
In its ruling of 30 September 2009, the US District Court declared that, under the political
question doctrine, the action should be dismissed on the grounds that :

"Regardless of the relief sought, the plaintiffs' present claim for damages
requires a balancing of the social utility of the defendants' conduct against
the harm it inflicts.

By definition, this assessment involves determining what would have
constituted an acceptable limit in terms greenhouse gas emissions by the
defendants.

Nor do the plaintiffs succeed in objecting to the fact that the present case
requires the judiciary to make a political decision on the question of who
should bear the cost of global warming. |...]

However, by bringing this lawsuit, the plaintiffs are in fact asking the
Court to make a political decision to the effect that two dozen defendants
named_in_this _action should be the only ones to bear the cost of their
contribution to global warming. |...]

The plaintiffs ignore the fact that assigning blame for - and the cost of -
global warming is a matter that should be left to the executive or
legislative branches of government"3%.

337 ECHR, [GC], 9 April 2024, no. 53600/20, Verein Klimaseniorinnen Schweiz et a. v/ Switzerland, § 412.

338 Cour eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, para. 457.

339 U.S. District Court (° Cir.), Kivalina v. ExxonMobil Corp. et al., 30 September 2009,
R.G. C 08-1138 SBA, pp. 14-15. Regardless of the relief sought, the resolution of Plaintiffs' nuisance claim
requires balancing the social utility of Defendants' conduct with the harm it inflicts. That process, by
definition, entails a determination of what would have been an acceptable limit on the level of greenhouse
gases emitted by Defendants. [ Plaintiffs also fail to confront the fact that resolution of their nuisance claim
requires the judiciary to make a policy decision about who should bear the cost of global warming. [Yet, by
pressing this lawsuit, Plaintiffs are in effect asking this Court to make a political judgment that the two
dozen Defendants named in this action should be
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356.In so doing, the US District Court recalled the importance of respecting the political

question doctrine (which can be seen as a variation of the principle of the separation of
powers in Belgian law) when political considerations are at and thus legitimately "self-
limited" the exercise of its power.

357.In other words, it is not up to the courts to assess the value of the obligations placed on

individuals by the State or the European Union in order achieve the emission reduction
targets, but only to ensure that such obligations exist and are effectively implemented by
the States, taking account of the climate objectives, and, at domestic level, to assess
compliance with these obligations by individuals.

358.Finally, we note the teaching of a recent doctrine according to which, in climate litigation,

the judge who is called upon to decide such a dispute cannot ignore the unequal effect that
his decision will produce, not only for the company brought before him but also for its
stakeholders®#°. According to the Constitutional Court, the principle of equality is "one of’
the foundations of the democratic rule of law"**!, which is a matter of public policy, so
that all acts of a public authority are subject to it. In accordance with this constitutional
principle, any difference in treatment constituting inequality must be reasonably justified
and proportionate to a legitimately pursued objective’*2.

359.0n pain of disregarding this principle, the court called upon to define a standard of good

conduct under cover of a subjective dispute is required to take account of the external
effects that its decision will produce indirectly3#. Thus, if the court finds that its decision
would invariably have an unequal effect, it must then consider this possible indirect effect
as an indication that the question submitted for its assessment involves considerations that
exceed its powers and on it is therefore not for it to give a ruling.

3. By the species

(a) Criterion 9: Defining the general standard of care that
would apply to TotalEnergies SE with regard to climate
policy would violate the principle of the separation of
powers .

1. The lack of a regulatory framework and the inadequacy
of the rules governing civil liability for climate
directives in relation to companies

360.1In the absence of a specific regime enshrining rules on the climate policies to be adopted

by private actors, the Claimants refer to international instruments enshrining human rights
and to the general regime.

340
341
342
343

the only ones to bear the cost of contributing to global warming. [Plaintiffs ignore that the allocation of
fault-and cost-of global warming is a matter appropriately lefi for determination by the executive or
legislative branch in the first instance" (emphasis added).

X. DIEUX, Gouvernance et responsabilité, 14 éd, Bruxelles, Larcier-Intersentia, 2023, p. 471.

Constitutional Court, 12 February 2009, R.G. 17/2009; 12 January 2022, R.G. 08/2002.

X. DIEUX, Gouvernance et responsabilité, 1°© éd, Bruxelles, Larcier-Intersentia, 2023, p. 469.

X. DIEUX, Gouvernance et responsabilité, 1%¢éd, Bruxelles, Larcier-Intersentia, 2023, pp. 469-471.
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civil liability law to denounce the conduct TotalEnergies SE and compel it to take action to curb
climate change’*.

361.However, recourse to the law of civil liability is not necessarily the most appropriate tool
for achieving such an objective. Indeed, the general standard of care within the meaning
of articles 1382 and 1383 of the former Civil Code is an open-ended concept with variable
geometry, from which the judge may, the basis of a discretionary assessment, deduce the
existence of a possible fault (see below).

362.Thus, on the basis of the information brought to its attention, Your Tribunal has a certain
amount of latitude in assessing the appropriate standard of conduct with regard to the
general standard of prudence.

363.However, in view of the complexity of climate issues, the unprecedented and global
problems they raise and their eminently political dimension, the Court must exercise the
utmost caution in the use of its discretion in assessing whether TotalEnergies SE has
breached the general standard of care.

364.This is all the more true given that the legislature's silence on the role to be played by
private companies in the fight against climate change is by no means fortuitous, but rather
the result of a deliberate abstention resulting from a considered political choice. As stated
above (see paras. 318 and 319 above), the separation of powers prevents the judiciary
from filling this detailed legislative silence, which is justified both by the imperative need
to maintain fossil fuel production in order to ensure the country's energy transition and
security supply, and by the absence of a societal consensus on how to implement this
fight*®». Far from reflecting indifference or negligence, this inaction on the part of the
legislature is in fact an expression of a desire not to legislate for time being, revealing the
complexity of the public debate on this issue, where economic, energy and social
imperatives are intertwined. Consequently, if your Tribunal were to substitute itself for
this political will by seeking to fill this alleged legislative vacuum through judicial
intervention, it would undoubtedly be departing from the democratic principles of popular
sovereignty, which is expressed precisely by the legislature's choice not to enact specific
rules in this area. Any legislative development on this point is the exclusive prerogative of
the legislature, which alone has the power to determine under what conditions, at what
pace and by what means the climate obligations imposed on private companies should be
regulated. It would be up to the legislature, if necessary, adapt its position in the light of
changing energy constraints and shifts in public opinion on this eminently political issue.

365.In their written submissions, the Plaintiffs argue that it would be "unfounded to restrict, in
the name of the principle of the separation of powers, Your Honour's margin
appreciation".

(344) See the standards cited at pp. 140 et seq. and paras. 185 et seq. of the Claimants' main submissions.

345 The results of the Belgian and other European elections in 2024, which revealed a decline in support for the
various green parties, attest to the current lack of consensus within society on the place that the fight
against climate change should take on political agenda and on the approaches to be adopted to deal with it
(see on this subject not. A. DE MUNCK and F. PERL, "La gauche et 1'écologie : I'heure autocritique",
Politique, hiver 2024-2025, pp. 38-39).
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Court of First Instance [...] [in its assessment of] the general standard of care incumbent
on [TotalEnergies SE] as private undertaking. [Especially since] the purpose of the
principle of the separation of powers is [...] to regulate the distinction between functions
and cooperation between the various organs of the State" 3*. Admittedly, the present
dispute concerns a private entity, which might lead one to believe that the limitations
inherent in the separation of powers could not apply; however, by introducing the general
standard of care into an area voluntarily left in abeyance by the legislature, the Court of
First Instance would be exceeding its powers and indirectly substituting itself, through a
subjective dispute, for the legislature itself. In this case, the principle of the separation of
powers is intended to clearly delimit the respective powers of the legislature and the
judiciary, particularly in an area as sensitive as that of the climate obligations imposed on
private companies and, more broadly, the energy transition.

366.In any event, the exercise of this power could not lead Your Tribunal to decide a conflict

of values and interests through the assessment of the general standard of prudence. In fact,
as explained above (see supra, paras. 334-337), imposing the potential conduct that a
prudent and diligent company should and must adopt in the present context is an
eminently political issue that must be based on a democratic decision to be taken on the
basis of opportunity and balancing all interests (collective, individual, present and future).
Such a decision is a matter for the legislature, not the judiciary.

367.Moreover, the intrinsic scientific, economic and social complexity of the issue raised -

illustrated in particular by the length and density of the parties' submissions - underlines
all the more the need to reserve to the legislative authority, and not to the judiciary, the
power to define the regulatory framework.

368.1t follows from the foregoing that, given the absence of a regulatory framework applicable

to companies with regard to GHG emission reduction trajectories, if Your Tribunal were
to impose on TotalEnergies SE a standard of conduct different from that endorsed by the
public authorities, for example by halting all investment in fossil energy projects or by
imposing a discretionary reduction in oil and/or gas production, on the grounds of an
alleged breach of the general standard of care, it would be making an expedient decision
instead of the legislature, thereby creating a specific standard applicable exclusively to a
single entity and, in so doing, contradicting the will of the legislature, in the name of the
alleged infringement of the general standard of care, it would take a decision on the basis
of expediency in place of the legislature, thereby creating a specific standard applicable
exclusively to a single entity and contradicting the intention of the national and European
legislature to allow for the necessary progressiveness of the energy transition. As a result,
the Court of First Instance would be taking an anti-democratic decision and would thus be
in flagrant breach of the principle of the separation of powers.

1. The indirect effects of a decision setting the general
standard of care applicable to TotalEnergies SE

369.1f the Court of First Instance were to grant the injunctions sought by the Plaintiffs, this

would inevitably lead to indirect effects contrary to the political choices made to date on
climate issues and would also reduce, in a non

346

See p. 77, para. 93 of the Claimants' main submissions.
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the future scope for action by the legislative and executive powers in this area.

370.Firstly, European and national legislators in the Member States have voluntarily chosen

not to impose binding standards on private entities in terms of reducing GHG emissions,
nor to ban the marketing of petroleum products. In addition, the European legislator has
attached a certain importance to the energy transition of companies (for example through
the European Union Emissions Trading Scheme (EU ETS)), but it also takes into account
other values and parameters such as employment, access to energy, the fight against
precariousness and energy sovereignty, which, as mentioned above, includes the security
of energy supply, which is a matter of "public security" according to the Court of Justice
347 This balance can be explained by the fact that if the legislator were to focus
exclusively on climate considerations, there would be a risk of compromising other areas
of society, such as, but not limited to, the right to affordable energy, free competition,
property rights, freedom of trade and industry, etc. Furthermore, such a legislative
direction would have repercussions on jobs attached directly and indirectly to private
players, causing significant collateral damage to social security and general prosperity.

371.1f the Court were to impose on TotalEnergies SE the preventive measures requested by the

Claimants, it would necessarily make climate considerations prevail over all other societal
values, thereby upsetting the balance sovereignly established by the legislature between
the environmental, social and economic components of society. If this balance is to be
revised, it can only be done on the basis of a decision by the legislative authority, and not
in the context of a court action for liability brought against a single player in a single
sector of the economy arbitrarily chosen by the Plaintiffs.

372.Moreover, such an approach would be tantamount to taking a position of a political

nature, which the guarantees of independence, in particular from political influence, and
impartiality, with which Your Tribunal must comply, expressly prohibit it from doing.

373.Secondly, under the terms of the various decisions cited above (see above concerning

Urgenda v. Dutch State, Klimaatzaak, etc.), the judiciary has certainly required public
authorities to take measures to reduce their GHG emissions, but has left it entirely up to
them to choose the concrete measures to be implemented to achieve these objectives. In
this way, the courts are seeking to avoid any interference with the legislature's discretion
in the practical implementation of climate policy. It is up to the legislator to decide
whether to include in the catalogue of measures that it intends to put in place

347

C.J.C.E., Campus Oil Limited et al. v. Minister for Industry and Energy et al., 10 July 1984, C- 72/83, para.
34; CJ.U.E., Autoritatea nationald de reglementare in domeniul energiei (ANRE) v. Societatea de
Producere a Energiei Electrice in Hidrocentrale Hidroelectrica SA, 17 September 2020, C-648/18, para.
36; C.J.U.E., Commission européenne c. République fédérale d'Allemagne, 2 septembre 2021, C-718/18,
para. 2. It should be noted that, in its decision no. 2022-843 DC of 12 August 2022, the French
Constitutional Council conferred constitutional value on the security of energy supply by stating that it met
"the constitutional requirement of safeguarding the fundamental interests of the Nation".
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In order to combat climate change, the legislator has decided to introduce an obligation for
companies operating on its territory to reduce their GHG emissions by a specified
percentage, to stop refining oil, or even to stop marketing petroleum products on its
territory and, where appropriate, the practical details or timeframe of such an obligation.
To date, the legislator has not wished to do so.

374.Thus, the Claimants are mistaken when they claim that "if is not, however, a question of
the Court of Appeal substituting itself for the assessment of the legislature"3*s. On the
contrary, as demonstrated above, what they are seeking amounts precisely to conferring
on the court a power to intervene in normative matters, by means of a subjective dispute,
which would go far beyond its function.

375.Thirdly, from the broader perspective of the principle equal , it will not have escaped
Your Tribunal's attention that the Claimants' requests for injunctions are aimed
exclusively at TotalEnergies SE. In addition to the totally ineffective nature of these
injunctions, which will not have the slightest tangible impact in the fight against climate
change, which is a collective challenge on a global scale, we must point out the
profoundly discriminatory and anti-competitive effects that they would have. Indeed, all
of TotalEnergies SE's competitors, who do not have a transition strategy as elaborate and
ambitious as that of TotalEnergies SE, would not be subject to the same legal constraints,
which would place TotalEnergies SE at a disproportionate and unjustified competitive
disadvantage.

376.Furthermore, the inequality that such a decision would produce not only for TotalEnergies
SE but also for its stakeholders would unquestionably violate the constitutional principle
of equal treatment.

377.The foregoing considerations only serve to illustrate further that the fight against climate
change must be tackled comprehensively at the level of regional, national, European and
global climate policies, and not through isolated judicial injunctions issued on the basis of
an alleged breach of the general standard of care.

4. Conclusion

378.1t follows from the foregoing that the Court must declare that it has no jurisdiction to hear
all the claims made by the Claimants on the basis of the general standard of care.

379.1n view of the eminently political and social dimension of the present dispute, to impose
on TotalEnergies SE a specific standard of conduct in relation to climate change on the
basis of an alleged breach of the general standard of care would exceed the court's remit
and infringe the general legal principle of the separation of powers.

348 See p. 77, para. 93 of the Claimants' main submissions.
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G. ON THE STATUTE OF LIMITATIONS FOR HUGUES FALYS' CLAIMS FOR
MATERIAL LOSS SUFFERED AS A RESULT THE STORM IN
2016 AND THE DROUGHT OF 2018

1. Principles
380. Article 2262bis, § 1°, paras. 2 and 3 of the former Civil Code provides that :

"any action for damages based on extra-contractual liability shall be
barred after five years from the day following that on which the victim
became aware of the damage or its aggravation and of the identity of the
person liable.

The actions referred to in the [preceding] paragraph shall in any event be
barred after twenty years from the day following that on which the event
which caused the damage occurred"*.

381.The Cour de cassation has had occasion to clarify the conditions and scope of the five-
year limitation period, the scope of which must be considered broadly3** and cover all
cases of wrongful conduct, whether by reason of a breach of a legal rule or of a general
duty of care®'. The injured party must have actual knowledge of the damage and of the
identity of the person who may be held liable>2.

382. A decision of the Brussels Court of First Instance of 28 November 2011 offers a case
application Article 2262bis, § 1°, para. 2 in a context quite similar to the present case,
namely that of damage suffered as a result of exposure to asbestos®33.

383.The concept of 'knowledge of the damage' as a starting point means that the victim must
have sufficient and reasonable knowledge of the factual context (and not of the applicable
legal rules) in order to be able to take the decision to , in the sense that he or she does not
need to have absolutely certain knowledge of all the facts of the case in every detail®>.

384.The identity of the person liable, of which the injured party must be aware, includes the
data necessary to identify that person: surname, first name, domicile or registered office,
etc. The injured party must know the identity of the person liable if he or she can
reasonably believe that this person could be liable for the damage due to a fault committed
or due to another event giving rise to the damage.

3 Underlining added.

350 M. MARCHANDISE, "Chapter 3 - De la prescription extinctive des actions personnelles”, Tome VI - La
prescription, 14 éd, Bruxelles, Bruylant, 2014, p. 388.

31 B. COMPAGNION (ed.), La prescription, coll. Jeune barreau de Mons, Limal, Anthemis, 2011, p. 33 ;
M. REGOUT-MASSON, "La prescription des actions en matiére de responsabilité. Volume 1. Régles générales
et délais de prescription", X., Responsabilités. Traité théorique et pratique, Wolters Kluwer Belgium, 2014,
p- 23.

352 Cass. (Istch.) RG C.12.0605.N, 5 September 2014, R.G.D.C. 2015, liv. 7, pp. 379-380.

353 See. Civ. Brussels (22t ch.) no. 00/5546/A, 28 November 2011, R.4.B.G. 2012, liv. 15, pp. 1064 et seq.

(354 B. COMPAGNION (ed.), op. cit. p. 38; M. REGOUT-MASSON, op. cit. p. 25; M. MARCHANDISE, "
Chapter 3 - De la prescription extinctive des actions personnelles", op. cit. p. 397.
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liability 3%° . However, it is not necessary for the victim to be aware of the exact extent or
magnitude of his damage: only the principle of the damage must be known to him33.

385.The limitation period may also begin to run from the moment of knowledge of the

'aggravation of the damage'. In this case, there must be an "aggravation", .e. an unforeseen
increase in the damage which does not form part of the reasonably foreseeable evolution
of the initial damage and which, where applicable®>” , was not taken into account in the
initial reparation, so that the victim did not receive full compensation 3% . Conversely,
damage which is uncertain but reasonably foreseeable does not constitute an aggravation
of the damage and its reparation must (or, where appropriate, should) have been claimed
together with that for the initial damage3*.

386.The hypothesis of aggravation of the damage, which presupposes an instantaneous

operative event (or a continuing event which has come to an end)’®, must be
distinguished from that of damage which develops progressively as a result of continuing
events. According to Professor P.-A. FORIERS, "this latter hypothesis raises extremely
delicate questions. In [his] opinion, the difficulty should be examined on a basis, since the
limitation period should run in principle from the moment when the damage has
manifested itself sufficiently and the victim has knowledge of the other elements necessary
to bring his claim"°!. In the same vein, M. REGOUT-MASSON, a counsellor at the Cour de
cassation, considers that when the damage is caused by a continuous event and appears
progressively "the victim becomes aware of new damage every day so a new limitation
period begins each day for the damage caused that day"3%*. Very recently, in his doctoral
thesis, D. Deferme also stated that "[supposing that harmful emissions have been generated
since 2000. These emissions continue until 2018. In 2020, the plaintiff brings an action.
The plaintiff has knowledge of the harmful emissions in 2014. For the subjective starting
point, only this knowledge is relevant. The fact that emissions continue until 2018 [...] is
not relevant for the subjective starting point. The knowledge requirements already protect

(355)

356

357

358

359

360

M. REGOUT-MASSON, "La prescription des actions en matieére de responsabilité”, op. cit. pp. 26-27 and
references cited.
Cass. (1 ch.) RG C.10.0306.F, 9 December 2010, Pas., 2010, liv. 12, p. 3171-3174 ; R.G.A.R., 2011,
n°14750 ; J.L.M.B., 2012/5, p. 201; Liége (3¢ ch.), 14 December 2012, J.L.M.B., 2014/4, pp. 181 et
183; Liége (2" ch.), 18 October 2012, J.T., 2012/38, pp. 776-777.
In fact, this principle applies in cases where the victim has already brought an action previously, as well as
in cases where (minor) damage for which compensation had never been sought pre-existed the aggravation
(in this sense, see. Doc. parl., Ch. repr. sess. ord. 1997-1998, no. 49-1087/7, p. 9).
M. REGOUT-MASSON, "La prescription libératoire en matiére civile - Examen de la jurisprudence publié¢e de
janvier 2007 a juin 2012", J.T., 2012, n° 6494, p. 699.
In such a case, the action for reparation must be brought together with the action for reparation of the
original damage (see M. REGOUT-MASSON, 'La prescription en matiére de responsabilité', op. cit. M.
REGOUT-MASSON, 'La prescription des actions en matiére de responsabilité', op. cit,
p. 28).
M. REGOUT-MASSON, "La prescription des actions en matiere de responsabilité”, op. cit. p. 26.

361 P -A. FORIERS, "La prescription des actions personnelles", J. LOLY (coord.), La prescription en assurances et en

responsabilité, Limal, Anthemis, 2019, p. 21.

362 M. Regout-Masson, "La prescription des actions en matiére de responsabilité", op. cit. p. 26 (emphasis added).
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the claimant sufficiently in terms of prescription. There is no point in postponing this
starting point to 2018" 363,

387.Finally, regard to the absolute limitation period of twenty years, the starting point of
which is set at the time of the harmful event, it is clear from the prevailing doctrine that
when the harmful event is of a continuous nature, as is the case, for example, with
prolonged exposure to asbestos, "the limitation period [of twenty years] should only begin
to run when the event has ceased, that is, at the end of the exposure" 3% . Thus, contrary to
the Claimants' erroneous assertions 3¢° | this rule for calculating the limitation period
relates exclusively to the calculation of the absolute twenty-year limitation period, and not
to the calculation of the five-year limitation period. Consequently, in the case of a
continuous harmful event, the last day of the harmful exposure is indeed the starting point
for the absolute twenty-year limitation period, and not a basis for calculating any other
limitation period, as the Claimants incorrectly attempt to suggest.

2. By the species

(a) Plea no. 10: Hugues Falys' claims for compensation for
material damage for the climatic events of 2016 and 2018
are time-barred.

388.Hugues Falys's action was based on articles 1382 and 1383 of the former Civil Code,
which constitute the basis of extra-contractual liability for personal acts?¢°.

389. Whether Hugues Falys' claims are (wholly or partly) affected by the extinctive limitation
period must therefore be assessed in the light of the five-year period provided for in article
2262bis, § 1°, para. 2 of the former Civil Code and applicable to actions for damages
based on non-contractual damage.

390.Hugues Falys mentions certain "extreme climatic events" that have affected his farm in
recent years and that are linked to the climate change that he blames on TotalEnergies SE:
a stationary thunderstorm that broke out in 2016 in the region where his is located, as well
as heat waves and a period of drought that affected his in 2018°¢7.

391.However, it was in 2016 and 2018 respectively that Hugues Falys necessarily became
aware of the existence of his alleged damage (consisting of the reduction in

(63)  D. DEFERME, Bevrijdend verjaring in het privaatrecht, Brussels, Die Keure, 2023, p. 277. Free translation

of: "Stel dat er sinds 2000 schadelijke emissies vrijkomen. Deze emissies hebben plaats tot en met 2018. In
2020 stelt de eiser een vordering in. De eiser heeft kennis van de schadelijke missies in 2014. Voor het
subjectieve vertrekpunt is enkel deze kennis relevant. Het feit dat de emissies nog plaatsvinden tot 2018
[...]. speelt geen rol voor het subjectieve vertrekpunt. De kennisvereisten beschermen de eiser
verjaringsrechtelijk al voldoende. Het is onnodig om dit vertrekpunt uit te stellen tot 2018" (emphasis
added).

(364 B. DUBUISSON, "Les dommages en série - Responsabilité, assurance et indemnisation - (Premiére partie)",
R.G.A.R.,2015/5,p. 15182, n° 30.

365 See p. 103, para. 132 of the Claimants' main submissions.

366 See pp. 230 et seq. and paras. 312 et seq. of the Claimants' main submissions.

367 See exhibit C.2.1. by Hugues Falys.
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performance of its activity and economic losses it would have suffered). At that time, it
was already accepted that GHG emissions resulting from human activities had an impact
on the climate, so that Hugues Falys was in a position to identify all GHG-emitting
companies, and therefore (in particular) TotalEnergies SE, as the party allegedly
"responsible for his damage". Hugues Falys' claims relating these events are therefore
clearly time-barred.

392.The Claimants maintain that the alleged damage suffered by Hugues Falys in 2016 and

2018 "worsens over time"3%, so that the five-year limitation period "could not have begun
to run"3%, Now, as explained above, the mere fact that damage is uncertain (or, a fortiori,
certain, quod non) but reasonably foreseeable cannot be equated with aggravation within
the meaning of article 2262bis, § 1%, para. 2 of the former Civil Code. It cannot be
seriously argued that Hugues Falys' current exposure to climate change would constitute
an

The Plaintiffs claim that there has been an unforeseeable "aggravation", unrelated to the
normally foreseeable development of the alleged damage in 2016 and 2018. In any event,
the aggravation of damage existence of an instantaneous event giving rise to the damage
or a continuing event that has come to an end, conditions that are manifestly lacking here,
since the Claimants themselves accuse TotalEnergies SE of a "continuing fault" 37,
Consequently, the starting point of the five-year period cannot be delayed on the pretext of
an alleged aggravation of the damage initially alleged.

393.Moreover, contrary to what the Claimants maintain3’!, the damage suffered by Hugues

Falys in 2016 and 2018 cannot be likened to ongoing damage, comparable to that resulting
from prolonged exposure to asbestos. The analogy advanced by the Claimants is
inaccurate in that it wrongly equates exposure to climate change with a cumulative
pathological process, whereas in reality the effects of climate change are random in nature
and occur in a circumscribed manner over time. Unlike asbestos, which progressively and
inevitably degrades the health of an exposed individual, the consequences of climate
change not affect Hugues Falys in a linear and predictable way, but are the result of a set
of multiple and external factors, escaping the logic of cumulative exposure typical of
continuous damage.

394.1In any event, if the Court were to recognise the continuing nature of the alleged damage

(quod non), it should be noted that the starting point of the five-year limitation period is
not, as the Claimants wrongly claim, "the last day of exposure to the harmful event" 37> .
This rule relates exclusively to the calculation of the absolute twenty-year limitation
period, and not to the five-year limitation period, which begins as soon as the victim has
knowledge of the facts necessary to bring an action. In the present case, such knowledge
was acquired in 2016 and 2018, the dates on which Hugues Falys alleges to have suffered
damage linked to climate change (see para. 391 above).

368
369
370
371
372

See p. 103, para. 133 of the Claimants' main submissions.
See p. 104, para. 133 of the Claimants' main submissions.
See p. 103, para. 133 of the Claimants' main submissions.
See p. 103, para. 133 of the Claimants' main submissions.
See p. 103, para. 132 of the Claimants' main submissions.
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395. Ultimately, not to accept the application of this rule of principle to continuing damage, and
to favour the Plaintiffs' aforementioned (legally erroneous) argument, would amount to
opening the door to considerable legal uncertainty. Indeed, the consequence of such an
interpretation would be to authorise any person, anywhere in the world, to bring a liability
action against TotalEnergies SE for contributing to climate change, without ever having to
face any statute of limitations. It would be sufficient to invoke climate damage, occurring
randomly but circumscribed in time, occurring between the time of the alleged commission
of the fault by the latter (attributed, according to the Claimants, to the 1970s) and the end
of climate change (an event whose immediate occurrence is unlikely, as the Claimants
admitted in their pleadings). In other words, this would be tantamount to considering that
such liability actions are not subject to any statute of limitations.

396.1t follows from the foregoing that, pursuant Article 2262bis, § 1°, para. 2 of the former
Civil Code, the claims of Hugues Falys for compensation for the damage resulting from
the stationary storm of 2016 and the drought of 2018 are time-barred since a period of
more than five years elapsed between, on the one hand, his knowledge of the damage and
of TotalEnergies SE as the party allegedly responsible for it and, on the other hand, the
bringing of his action in March 2024.

3. Conclusion

397.Hugues Falys' action is time-barred as regards the claims for compensation relating to the
EMESs of 2016 and 2018.
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H.1. BASIS OF THE PLAINTIFFS' ACTION - ON THE ALLEGEDLY WRONGFUL
CONDUCT OF TOTALENERGIES SE

1. Position of parties

398.The Claimants base their liability action on Articles 1382 and 1383 of the former Civil
Code, maintaining that TotalEnergies SE committed a fault resulting from the violation
not only of the general standard of care, but also of several specific legal standards.

399. With regard to the general standard of care, the Claimants consider that TotalEnergies SE
has breached the followingG73) :

= Climate science and the scientific consensus on the need to drastically reduce GHG
emissions and achieve carbon neutrality by 2050;

= The targets set out in Paris Agreement and the need to keep global warming below
1.5°C;

= The need to account for Scope 3 when calculating an oil and gas company's GHG
emissions;

= The various international and national human rights instruments ;

= The precautionary principle.

400. With regard to the legal standards determined, according to the Claimants TotalEnergies
SE violated Articles VI.97 and VI.98 of the CRC in relation to misleading commercial
practices.

401. As will be shown below, TotalEnergies SE has not committed any fault likely to give rise
to civil liability on the basis of Articles 1382 and 1383 of the former French Civil Code,
either with regard to the general standard of care or with regard to the specific legal
provisions invoked.

2. Principles
(a) Fault in civil liability

I The principle
402. Articles 1382G74) and 138337 of the former Civil Code require victims who wish to be
compensated for their loss to demonstrate the existence of a fault causally linked to the
damage they claim to have suffered. The existence of fault is thus one of the three
fundamental conditions of the law of civil liability.

403.Extra-contractual fault can take two distinct forms: (i) either the fault refers to an act or
abstention which disregards a legal rule requiring abstention or (ii) the fault refers to an
act or abstention which disregards a legal rule requiring abstention or abstention.

373 See p. 113, para. 145 of the Claimants' main submissions.

374 This article states that "Any act whatsoever by man which causes damage to another person obliges the
person through whose fault it occurred to make reparation for it".

375 This article states that "Everyone is liable for the damage he has caused, not only through his own actions,

but also through his negligence or imprudence".
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(ii) it consists of conduct which, without constituting a breach of such standards, amounts
to an error of conduct which an ordinarily prudent and diligent person in the same
circumstances would not have committed3’.

1. Violation a specific legal standard

404.General points. - Fault consists, in particular, in the free and conscious violation of a
legal rule requiring the person to act or refrain from acting in a certain way.

405. The principle requires certain conditions to be met: (i) the conduct must be prescribed by a
law, regulation or international treaty having direct effect in the domestic legal order. The
rule must therefore be legally binding; (ii) the norm imposes a specific conduct in the
sense that it must contain well-defined obligations (as opposed to legal rules which do not
contain precise injunctions)®”’.

406.The specific provisions alleged by the Claimants to have been breached are briefly set out
below.

407. Articles VI. 97 and VI. 98 of the CDE concerning misleading commercial practices. -
Article 1.8, 23° of the CDE defines a commercial practice as "any commercial action, task,
conduct, approach or communication, including advertising or marketing, on the part of
an undertaking, directly related’’s to the promotion, sale or supply of a product".

408.In RLvS, the Court of Justice stated that "the practices referred to must be, on the one
hand, commercial in nature, that is to say, they must emanate from traders, and, on the
other hand, they must relate directly to the promotion, sale or supply of their products to
consumers"’°. In interpreting this second condition, the Court held that the concept of
"commercial practice" covers the practices of a trader seeking to promote his own
products, and not those of a third party.

409. Article VI. 97 of the CDE provides that "/a] commercial practice shall be regarded as
misleading if it contains false information and is therefore untruthful or if, in any way,
including its general presentation, it misleads or is likely to mislead the average consumer
with regard to one or more of the following factors, even if the information presented is
factually correct, and in either case causes or is likely to cause the consumer to

376 X. THUNIS, "Théorie de la faute civile. Volume 1. La faute civile, un concept polymorphe", in J.-L. FAGNART
(ed.), Responsabilités. Traité théorique et pratique, Title I, Book 20, 2" edn, Waterloo, Wolters Kluwer,
2017, p. 26, para. 27. This concept of fault also coincides with that given in Article 6.6, § 1 of the new Civil
Code as introduced by the Law of 7 February 2024 (in force as of 1 January 2025), which provides that
fault consists in a failure (consisting of an act or abstention from acting) (i) to comply with a legal rule
imposing or prohibiting a specific conduct or (ii) to comply with the general standard of care that must be
observed in social relationships.

37 B. GOFFAUX, "La faute", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité civile,
Limal, Anthemis, 2022, p. 87.

378 Underlining added.

379 C.J.U.E,, RLvS Verlagsgesellschaft mbH v. Stuttgarter Wochenblatt GmbH, 17 October 2013, C- 391/12,
ECLIL:EU:C:2013:669.
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(1) the existence or nature of the product; (2) the main characteristics of the product |...];
(3) the extent of the undertaking's commitments |[...]".

410. Article VI. 98, paragraph 1, 2° provides that: "A commercial practice shall also be

regarded as misleading if, in its factual context, taking account of all its features and
circumstances, it induces or is likely to induce the average consumer to take a
transactional decision that he would not have taken otherwise, where it involves [...] 2° a
failure by the undertaking to comply with commitments contained in a code of conduct by
which it has undertaken to be bound, where: (a) those undertakings are not declarations
of intent but are firm and verifiable, and (b) the undertaking, in the course of a
commercial practice, indicates that it is bound by the code"*®.

411.The Commission's guidelines on the application and implementation of Directive 2005/29,

from which the Belgian rules on misleading commercial practices derive, state in this
respect that "[t]he Directive does not lay down specific rules on the validity of a code of
conduct, but is based on the assumption that misleading statements a trader's membership
of or approval by a self-regulatory body may, in themselves, not only distort consumers’
economic behaviour but also erode the trust that consumers place in self-regulatory
codes"38!. The commitments contained in the code of conduct must therefore not be
limited to declarations of intent®®? or general principles. They must be precise, concrete
and capable of being objectively monitored.

412.This condition was established in the case of New York City v Exxon Mobil, BP, Shell et

al, in which these companies were accused of greenwashing and greenwashing for
misleading the public about the environmental qualities of their products and their
commitment to renewable energy and the fight against climate change. In a ruling handed
down on 14 January 2025, the New York Supreme Court dismissed the case against the
City of New York, noting that "Jome of the alleged greenwashing claims relating to the
products at issue are not actionable under consumer protection laws because they are
mere statements intent, opinion, or puffery. [No reasonable consumer could be misled by
such_statements, which, because of their subjective, imprecise and deliberately vague
nature, could not reasonably lead him or her to believe that the use of Invigorate fuels,

380
381

(382)

Emphasis added.

Commission Guidelines on the application and implementation of Directive 2005/29, 3 December 2009, SEC
(2009) 1666, p. 20. Free translation of : "the Directive does not provide for specific rules on the validity of
a code of conduct but it relies on the assumption that misleading statements about a trader's affiliation or
about the endorsement from a self regulatory body may per se not only distort the economic behaviour of
consumers but also undermine the trust that consumers have in self regulatory codes" (emphasis added).
According to the Larousse dictionary, a declaration of intent is a "statement |...] defining the intentions and
broad outlines of a programme whose specifications are given at a later date".
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Shell V-Power® NiTRO+ or Synergy™ does not contribute to climate change in any
way" (383

413. Any communication, whatever its content, must be understood in the light of the precise

context in which it is made. This requirement was reiterated in the aforementioned New
York Supreme Court decision, which noted that "some of the alleged statements are
distortions of statements that have been taken out context, and Plaintiff does not allege -
and cannot allege - that each statement, when considered 'in light of its context on product
label or the advertisement as a whole', is misleading to a reasonable consumer [...]".('in
determining whether a reasonable consumer would have been misled by a particular
advertisement, context is crucial’)"3%.

414.The New York Supreme Court in the same case also appropriately held that "[t]he City

cannot have it both ways by asserting, on the one that consumers are commercially
sensitive to the fact that fossil fuels cause climate change and, on the other hand, that
those same consumers are duped by Defendants’ failure to disclose that their fossil fuel
products emit greenhouse gases that contribute to climate change. In this regard, the
City's allegation that Defendants 'conceal the central role of fossil fuels in climate change'
is unfounded when the City has otherwise admitted that the public is widely aware of this
information."3%

415.Finally, the rules on unfair consumer commercial practices contained in the CDE apply

before, during and after the offer for sale and sale of products3*°.

416.Companies must comply with the lex societatis. - Generally speaking, a company must

act in accordance with the lex societatis. Thus, insofar as the

(383)

(384

385

386

Supreme Court of New York, 14 January 2025, City of New York v. Exxon Mobil Xorp, Exxon Mobil Oil
Corporation, Royal Dutch Shell PLC, Shell Oil Company, BP PLC, PB America Inc. and American
Petroleum Institute, 007 008 009, p. 15, and American Petroleum Institute, 007 008 009, p. 15: "certain of
the alleged product greenwashing statements are inactionable under consumer protection statutes because
they constitute statements of aspiration, opinion, or puffery [...] No reasonable consumer would be misled
by these subjective, non-specific, and vague statements to believe that the use of the Invigorate, Shell V-
Power® NiTRO+, or Synergy™ fuel products does not contribute to climate change." (emphasis added).

Supreme Court of New York, 14 January 2025, City of New York v. Exxon Mobil Xorp, Exxon Mobil Oil
Corporation, Royal Dutch Shell PLC, Shell Oil Company, BP PLC, PB America Inc. and American
Petroleum Institute, 007 008 009, p. 14, and American Petroleum Institute, 007 008 009, p. 14: "certain of
the alleged statements |[...] are distortions of statements that have been taken out of context and Plaintiff
does not-and cannot- allege that each statement when viewed 'in light of its context on the product label or
advertisement as a whole' is misleading to the reasonable consumer [...] ("in determining whether a
reasonable consumer would have been misled by a particular advertisement, context is crucial”)".

Supreme Court of New York, 14 January 2025, City of New York v. Exxon Mobil Xorp, Exxon Mobil Oil
Corporation, Royal Dutch Shell PLC, Shell Oil Company, BP PLC, PB America Inc. and American
Petroleum Institute, 007 008 009, p. 14, and American Petroleum Institute, 007 008 009, p. 14: "The City
cannot have it both ways by, on one hand, asserting that consumers are aware of and commercially
sensitive to the fact that fossil fuels cause climate change, and, on the other hand, that the same consumers
are being duped by Defendants' failure to disclose that their fossil fuel products emit greenhouse gases that
contribute to climate change. In this respect, the City's allegation that Defendants "conceal the central role
of fossil fuels in causing climate change" is not cognizable where the City has otherwise conceded
widespread public awareness of this information".

Articles VI.92, VI. 97 to VI. 99 of the CRC.
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As TotalEnergies SE's head office is located in France, it is required to comply with the
second paragraph of Article 1833 of the French Civil Code, which states that "a company
must be managed in its corporate interest, taking into comsideration the social and
environmental challenges of its activity".

417. According to the French Conseil d'Etat, this provision requires a company, in fulfilling its

statutory purpose, to examine the social and environmental impact of its activity and to
balance it against the other interests for which it is responsible®®’. On the other hand, the
fact that a company may give priority to social interests over environmental issues cannot
constitute a fault for which the company may be held liable388.

1il. Breach of the general standard of care

1) General

418.Fault may also lie in the transgression of the general standard of care, which is assessed in

the abstract, i.e. according to the criterion of an ordinarily prudent person in the same
circumstances.

419.In order establish whether the perpetrator has breached the general standard of care, it is

necessary to reason in two stages:(®%%) (i) first, it is necessary to consider the conduct that a
reasonable person, in the same circumstances of time and place, would have adopted,
understood as a prudent person careful not to prejudice the interests of others; (ii) second,
it is necessary to carry out a comparative analysis between the conduct adopted by the
perpetrator of the harmful act and that of the reasonable person. The fault lies in the
difference between the conduct of the agent and the attitude expected of him in similar
circumstances.

420.Fault is assessed in the abstract in that it is assessed with regard to the act itself,

independently of the personal characteristics of the perpetrator (age, sex, state of health,
education, instruction, experience) 3°° . Nor may the court take into account circumstances
or events subsequent to the harmful event of which the tortfeasor was unaware and of
which he could not have been aware at the time**! : it is necessary to avoid the trap known
as 'retrospective illusion' according to which, once the harm has occurred and after a
certain period of time has elapsed, it is always easier to show how it could have been
avoided*~.

421.When it comes to climate litigation concerning the liability of a private company, there are

currently no relevant benchmark(s).

387
388

389

390

391

392

C.E. fr., 14 June 2018, No 394.599 and 395.021, p. 39, para. 102.

G. LERAY, "Quelques réflexions civilistes sur la notion d' 'enjeux environnementaux' dans l'article 1833 du
code civil", RTD Com. 2021, p. 513.

B. GOFFAUX, "La faute", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité civile,
Limal, Anthemis, 2022, pp. 91-92.

B. GOFFAUX, "La faute", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité civile,
Limal, Anthemis, 2022, p. 91.

Comm. Brussels, 26 April 2013, Dr. banc. fin. 2013, p. 224; Civ. Namur (div. Namur, 7% ch. D), 8
September 2017, A&M, 2017, p. 181.

B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE and N. SCHMITZ, Droit de la responsabilité
civile - Chronique de jurisprudence 2008-2020, Volume 1, 1% ¢éd, Bruxelles, Larcier-Intersentia, 2023, p.
40.
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enabling to determine a standard conduct applicable. The case
The "Klimaatzaak 3% case, to which the Claimants refer assessing TotalEnergies SE's
fault, concerned the conduct of public entities, not private undertakings.

422.The Claimants consider that TotalEnergies SE has committed a breach with regard to a
series of elements (see supra, para. 399), for which TotalEnergies SE deems it appropriate
to provide the following clarifications.

2) Interpreting the general standard of
prudence in the light of the Paris Agreement

423.Since the Paris Agreement in 2015, the States have made a joint commitment "fo
strengthen the global response to the threat of climate change, in the context of
sustainable development and the fight against poverty" by setting themselves a dual
objective: "to contain the rise in global average temperature to well below 2°C above
pre-industrial levels and [...] to continue the action taken to limit the rise in temperature
to 1.5°C above pre-industrial levels".

424.This Agreement applies only to its parties, .e. the signatory States. Under this Agreement,
it is therefore the States that are responsible for drawing up and implementing public
policies and regulations governing the energy transition in order to achieve these
global objectives.

425.This is why the European Court of Human Rights, in Verein Klimaseniorinnen Schweiz v.
Switzerland, identified "a right of individuals to effective protection by the State
authorities against the serious adverse effects of climate change on their life, health, well-
being and quality of life"3%4.

426.0n the other hand, the Paris Agreement, like other international climate treaties, has no
direct effect on private individuals, as confirmed by the Conseil d'Etat in the above-
mentioned case of Caréme c. France :

" 12. ...] If the stipulations of the Paris Agreement referred to in point 9
require additional acts in order to produce effects in respect of
individuals, and are therefore devoid of direct effect [...], then the
provisions of the Paris Agreement referred to in point 9 must be
transposed into national law in order to produce effects in respect of
individuals, and are therefore devoid of direct effect |...].

18. Although the Commune of Grande-Synthe maintains that the
decision which it contests disregards the stipulations of Article 2 of the
Paris Agreement referred to in paragraph 9, those stipulations, as
stated in paragraph 12, have no direct effect. Consequently, their mere
disregard cannot be relied on to challenge the contested decision"%.

427.While companies can contribute, at their own , to the objectives of the Paris Agreement, as
the TTE Group is doing, it is not appropriate to pit them directly against the United States.

393 Civ. Brussels (Fr.) (4" ch.), 17 June 2021, R.G. 2015/4585/A; Brussels, 30 November 2023, R.G.
2021/AR/1589, 2022/AR/737 and 2022/AR/891.

394 ECHR, [GC], 9 April 2024, no. , Verein Klimaseniorinnen Schweiz et a. v/ Switzerland, § 519.
395 CE, 19 November 2020, no. , published in the Recueil Lebon.
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global temperature objectives of the Paris Agreement, or to require them to follow any
kind of trajectory for global emissions. The efforts made by companies, while important,
are not enough on their own to achieve these global targets. On the other hand, companies
can, at their own pace, contribute to reducing GHG emissions, in particular by adopting
transition strategies aimed at gradually reducing their own GHG emissions and carbon
footprint.

428. Achieving the global temperature limitation targets set out in the Paris Agreement

therefore requires collective action on a global scale, involving coordinated public
policies, massive investment in infrastructure and international cooperation. However,
these objectives cannot be set directly against individual companies.

A3) Interpretation of the general standard of care
in the light of international and national
human rights instruments

429.The Claimants argue that the Tribunal should assess the general standard care in the light

of human rights. In this regard, it is worth recalling the distinction between direct and
indirect effect of human rights instruments, in both vertical and horizontal relationships,
and that a legal instrument does not produce the same effects depending on whether it
applied (directly or indirectly) in a vertical or horizontal framework.

430.The concept of direct and indirect effect. - The direct effect of an international treaty

enables an individual to rely directly in court on rights arising from that treaty, either in
relation to the State (vertical direct effect) or - under certain conditions - in relation to
another individual on whom certain obligations are therefore imposed (horizontal direct
effect396)97),

431.Human rights instruments that have a direct vertical effect may also have an indirect

horizontal effect in that a person could invoke a breach of the general standard of care in
relation to another person, and ask the court to define the content of that standard in the
light of those human rights.

432.However, such an approach must be approached with caution, as the court is prevented

interpreting and applying these rules of law in the same way in vertical and horizontal
legal relationships3®®. , a court called upon to interpret the general standard of care
imposed on a public authority through the prism of human rights may, on that basis,
determine a standard of conduct for that authority. However, it could not, in the same
exercise with regard to a private person, deduce a standard of conduct similar to that
applicable to the public authority.

396

(397)

398

N. VAN LEUVEN and L. VANCRAYEBECK, "L'effet horizontal des droits et libertés", Le droit international et
européen des droits de I'Homme devant le juge national, S. VAN DROOGHENBROECK (ed.), 1% éd, Bruxelles,
Larcier, 2014, p. 269.

F. AUVRAY, " La violation d'un traité est-elle une faute? Incidence de I'absence d'effet direct sur la
responsabilité extracontractuelle de I'Etat", J.T., 2019, liv. 2, n° 6756, p. 23.

S. RODIN, "Les effets horizontaux du droit de 1'Union européenne", J.-M. BINON, et al (eds), Liber Amicorum

Vassilios Skouris, 13 ed, Brussels, Bruylant, 2015, p. 507.
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for that private individual. This caution is justified by the fact that, traditionally,
fundamental rights were intended to apply only to States, which were solely responsible
for ensuring that they were respected (by themselves and by their citizens). Today, this
approach has evolved: although the infringement of an individual's right by another
individual is the responsibility of the State because of the latter's failure to act,
responsibility is now possibly imputed to citizens®”.

433.The doctrine rightly teaches that "in this conception of indirect effect, the same human
rights standards apply in vertical and horizontal relations, it being understood that failure
to comply with these standards automatically entails a private law sanction. Specific
private law standards (such as the definition of fault or public policy) do not appear to
play any role in this reasoning. Such an extensive conception leads to a complete blurring
of the boundary between direct and indirect effect. The relevant question thus becomes not
whether human rights are applied directly or indirectly in private relationships, but
whether they should be given the same meaning and applied according to the same
standards in vertical and horizontal relationships"*%.

434.Furthermore, certain standards, prescriptions and directives contained in international
conventions as well as pacts and protocols signed by Belgium or the European Union have
no direct effect and are not binding on public authorities or subjects of private law.

435.1f a standard no direct effect in the domestic legal order in the sense a private individual
could not rely on it in court against the State, it would seem difficult to conceive that a
private individual could, on the other hand, ask the court to interpret the general standard
of care in the light of this standard deduce from it a positive obligation on a private
company. Thus, rules that do not have a direct vertical effect cannot, a fortiori, have an
indirect horizontal effect.

436.The United Nations Guiding Principles (hereinafter "UNGPSs"). - Strictly speaking, the
sustainable development principles and objectives contained in the UNDPs are not
binding and remain soft law. While they can help to make companies more accountable,
they cannot form the basis of corporate responsibility*’!. The preamble to the UNDGs
could not be clearer on this point: "/n/o one

3% s.RODIN, "Les effets horizontaux du droit de I'Union européenne", J.-M. BINON, et al. (dir.), Liber Amicorum
Vassilios Skouris, 1°¢ éd, Bruxelles, Bruylant, 2015, pp. 491-507; C. NIVARD, La justiciabilité des droits
sociaux, 1% éd, Bruxelles, Bruylant, 2012, p. 304.

400 R JAFFERALI, "The Horizontal Effect of Human Rights: A Typology of the Methods of Reasoning Applied by
Belgian Courts", EU-Grundrechte und Privatrecht, Baden-Baden, Nomos, 2016, p. 158. Free translation of
: "in this conception of the indirect effect, the same standards of human rights apply in vertical and
horizontal relationships, being understood that the failure to meet these standards automatically entails a
sanction of private law. The specific standards of private law (such as the definition of fault or public
policy) do not seem to play any role in this reasoning. Such an extensive conception results in blurring
entirely the frontier between direct and indirect effect. The relevant question becomes therefore, not
whether human rights are applied directly or indirectly in private relationships, but whether they should
receive the same meaning and be applied according to the same standards in vertical and horizontal
relationships" (emphasis added).

401 F. LONGFILS, "Le devoir de vigilance en matiére de durabilité : responsabilité ou responsabilisation des
entreprises ? Examen de la proposition de directive européenne 'Corporate Sustainability Due Diligence'
(CSDD) et ses perspectives", Bull. ass. 2023, liv. 27, pp. 134-135.
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none of the principles of the Guiding Principles should be interpreted as creating new
obligations under international law, or as limiting or impairing any legal obligations that

a State may have undertaken or to which it may be subject under international law in the
field of human rights".

437.The OECD guidelines. - As far as companies are concerned, the OECD guidelines are
not binding (and are more a matter of soft /law). The plaintiffs themselves admit that they
are "recommendations for responsible business conduct"4??.

438.The provisions of the Universal Declaration of Human Rights (hereinafter,
"UDHR"). - The UDHR does not constitute a law within the meaning of Article 608 of
the Code of Judicial Procedure, so that its violation cannot give rise to a judicial review*%.
It is a standard in lieu of a recommendation, with no positive legal effect*04,

439.The provisions of the International Covenant on Economic, Social and Cultural
Rights (hereinafter "ICESCR"). - The ICESCR is an instrument that is considered to have
no direct effect, since it acts primarily as a programme for the States parties*®. Referring
to Article 240, Belgium has previously indicated that it denies any direct effect to the
provisions it contains and that the programmatic nature of the Covenant prevents its
provisions from being invoked directly by plaintiffs before Belgian courts*”’. The Court of
Cassation has adopted the same reasoning with regard to Article 15 of the ICESCR,
considering that it is a provision "without direct effect and [which] does not create any
individual right guaranteed by the national courts"4%.

“4) Interpreting the general standard of care in
the light of the duty of precaution

440.The precautionary principle is a principle of sound risk management, particularly in
situations scientific uncertainty persists as to the potentially harmful effects of an activity
or substance. It based on anticipation and

402 See p. 152, para. 194 of the Claimants' main submissions (emphasis added).

403 Cass. 6 January 1993, La Ferrara / Piroux, Pas. 1993, 1, p. 15; Cass. 1¢°ch. RG C.03.0026.N, 25 September
2003, Pas. 2003, liv. 9-10, p. 1471; Cass. 15 March 1965, Pas. 1965, 1, p. 734; Cass. 10 March 1980, Pas.
1980 (summary), I, p. 844; CE, 9 February 1996, De Meyer c. Etat belge, Ministre de la Famille, Pas.
1996, IV, pp. 97-99.

@04y J. FIERENS, "Logement familial et droit au logement", X., Le Ilogement familial, 1999
(https://www .jura.kluwer.be). See also E. DAVID , "Chapitre IV. Les particuliers" in Le droit international
public selon Jean Salmon, 1¥¢éd, Bruxelles, Bruylant, 2024, p. 1041.

405 J.  FIERENS, '"Logement familial et droit au logement", X., Le Ilogement familial, 1999
(https://www.jura.kluwer.be).

(406) Under Article 2 of the ICESCR "[elach State Party to the present Covenant undertakes to take steps,
especially economic and technical, to the maximum of its available resources, with a view to achieving
progressively the full realisation of the rights recognized in the present Covenant by all appropriate means,
including particularly the adoption of legislative measures".

407 See. UN doc. E/1990/5/Add. 15, 13 May 1990, p. 4; see also UN doc. E/1990/6/Add. 18, 5 March 1998,

p- 3.
408 Cass. (1*tch.) RG C.03.0026.N, 25 September 2003, Pas. 2003, liv. 9-10, p. 1471.
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prevention, aimed at avoiding serious and irreversible harm, even in the absence absolute
scientific certainty*®.

441.However, there are scarcely any decisions that have explicitly held that breach of the
precautionary principle can constitute a fault justifying compensation for the damage
caused, still less that this principle could constitute a specific basis for liability*!°.

442.Nevertheless, the precautionary principle is part of Belgian positive law, if only through
Community law. The scope of the precautionary principle thus depends on the
development of the case law of the CJEU and the litigation (in respect of legality,
annulment, references for preliminary rulings or liability) in which it is invoked.

443.1In the absence of a direct effect, therefore, the precautionary principle may find an echo in
the very assessment of fault, which may lead to a strengthening of the duty of care. On the
other hand, it cannot lead to a reversal of the burden of proof, whereby public authorities
are presumed to be liable for damage caused by an excess or absence of precaution*!!.

444.1t is also important to stress that the precautionary principle does not prohibit the use of a
dangerous substance, but requires "the adoption of risk management measures ensure that
the level of risk does not exceed what is acceptable to society"*'?. It could thus be
translated into a rule of extreme caution that would be imposed on public authorities or
economic operators required to manage risks in an uncertain scientific context*3, it being
understood that the precautionary principle does not apply autonomously in private
relations*'4. The author of the damage then commits a fault if he acts without sufficient
investigation*!3.

409 B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE and N. SCHMITZ, Droit de la responsabilité
civile - Chronique de jurisprudence 2008-2020, Volume 1, 1¢* éd, Bruxelles, Larcier-Intersentia, 2023, p.
51.

410 B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE and N. SCHMITZ, Droit de la responsabilité
civile - Chronique de jurisprudence 2008-2020, Volume 1, 1°© éd, Bruxelles, Larcier-Intersentia, 2023, p.

51.

41 B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE and N. SCHMITZ, Droit de la responsabilité
civile - Chronique de jurisprudence 2008-2020, Volume 1, 1°© éd, Bruxelles, Larcier-Intersentia, 2023, p.
54,

412 General Court of the European Union, 12 April 2013, no. T-31/07, no. 241.

413 B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE and N. SCHMITZ, Droit de la responsabilité
civile - Chronique de jurisprudence 2008-2020, Volume 1, 1°© éd, Bruxelles, Larcier-Intersentia, 2023, p.
54.

414 J. HUBERT, "Le principe de précaution : quelques comparaisons entre droit belge et droit frangais", Liber
Amicorum Michel Paques - Dire et faire le droit, 1%© éd, Bruxelles, Larcier-Intersentia, 2024, pp. 861-871;
Anvers, 2 février 1999, R.W., 1999-2000, p. 56, puis en appel Anvers, 11 octobre 1999, R.W.,
1999-2000, p. 924. E.g. Liége, 10 October 2007, 2005/RG/1705 and Liege, 22 April 2014, 2011/RG/915.

415 B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE and N. SCHMITZ, Droit de la responsabilité
civile - Chronique de jurisprudence 2008-2020, Volume 1, 1< éd, Bruxelles, Larcier-Intersentia, 2023, p.
54.
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445.1n its judgment of 12 November 2024, the Court of The Hague, ruling on the appeal

against the judgment of the Court of The Hague in Milieudefensie v. Royal Dutch Shell,
stated that:

"This principle implies that, even where there is (scientific) uncertainty
about the occurrence of certain consequences, it may be appropriate to
intervene in a given activity. The precautionary principle also precludes
non-intervention because of scientific uncertainty about the consequences
of a specific action. However, this case does not concern uncertainty
about the consequences of a particular action (COZ2 emissions), but
rather uncertainty about the standard to be applied. The precautionary
principle does not disregarding this uncertainty at the expense of a
private party and setting a legal standard for that private party"*'°.

446.For example, the Court of The Hague has held that although the precautionary principle

allows, and sometimes requires, action in the face of scientific uncertainty about the
consequences of an action (such as taking action to reduce CO2 emissions despite
uncertainty about the exact extent of their impact on climate change), it must not be used
to disregard the uncertainty surrounding the applicable legal norm and arbitrarily impose
standards of conduct on private companies.

(5) The interpretation of the general standard of
care with regard to the company's GHG
emissions (including Scope 3) TotalEnergies
SE's influence on requires

447.The Claimants maintain that in assessing the general standard of care, account should be

taken not only of Scope 3 GHG emissions, but also of the influence exercised by
TotalEnergies SE over petroleum-gas products*’. In support of this argument, they cite
two factors: (i) the "scientific and legal consensus on the need to take Scope 3 GHG
emissions into account in the GHG emissions accounting an oil and gas company"*'8, and
(i1) the economic principle of supply and demand, according to which TotalEnergies SE
exerts a decisive influence on the demand for fossil fuels*!°.

416 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,

417
418
419

C/09/571932, para. 7.95. Free translation of: "Dit beginsel brengt mee dat het ook bij (wetenschappelijke)
onzekerheid ten aanzien van het intreden van bepaalde gevolgen, aangewezen kan zijn om in te grijpen in
een bepaalde activiteit. Het voorzorgsbeginsel staat er ook aan in de weg dat een ingrijpen uitblijft met een
beroep op wetenschappelijke onzekerheid over de gevolgen van een bepaald handelen. This does not mean
that there will be no control over the impact of a natural resource (the CO2-uitstoot), but rather that there
will be no control over the norm. Het voorzorgsbeginsel rechtvaardigt niet om die onzekerheid ten laste
van een private partij te negeren en een juridische norm voor die private partij vast te stellen" (emphasis
added).

See pp. 134-140, paras. 177 et seq. of the Claimants' main submissions.

See p. 137, para. 182 of the Claimants' main submissions.

See p. 139, para. 184 of the Claimants' main submissions.
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(i) Scope 3 emissions taken into account by the TotalEnergies Group

448.Contrary to the Claimants' assertions, the TTE Group does take Scope 3 emissions into

account when reporting its GHG emissions, in accordance with the sectoral methodologies
for the oil industry published by IPIECA*¥, which are in line with the GHG Protocol
methodologies.

449.As a listed company and the holding company of the TTE Group, TotalEnergies SE is

required to take into account the effects of its activities on climate change and to provide
information on its actions to reduce the associated risks. Pursuant to the regulatory
requirements set out in particular in the French Commercial Code*?!, TotalEnergies SE
must in particular provide:

information on the way in which the company takes into account the
social and environmental consequences of its activity" and in particular

"information relating to the consequences for climate change of the
company's activity and the use of the goods and services it produces

[...]" but also information concerning "-the significant greenhouse gas
emissions generated by the company's activity, in particular by the use of
the goods and services it producesthe significant greenhouse gas
emissions generated by company's activity, in particular through the use
of the goods and services it produces; - the measures taken to adapt to
the consequences of climate change, - the reduction targets voluntarily
set for the medium and long term to reduce greenhouse gas emissions

and the means implemented to this end".

450. The information required by the applicable regulations, including the TTE Group's Scope

3 emissions, must therefore be included in the annual consolidated statements of non-
financial performance attached to the management reports of the Board of Directors of
TotalEnergies SE. They are presented in the universal registration documents filed
annually with the French Autorité des Marchés Financiers®??) (hereafter, the "AMF").

451.In accordance with French regulations, these consolidated statements of non-financial

performance must be verified by an independent, accredited third-party organisation,
which issues a reasoned opinion on the compliance of the statement and the fairness
of the information provided. Accordingly, the information on TTE Group's energy
transition strategy contained in TotalEnergies SE's consolidated extra-financial
performance declaration

420

421

422

The International Petroleum Industry Environmental Conservation Association (IPIECA) is the oil and gas
industry's global association for environmental and social issues. Created in 1974 in response to the
formation of the United Nations Environment Programme, IPIECA remains the industry's main channel of
communication with the United Nations.

Articles L. 22-10-35, L. 225-100, L. 225-102-1, R. 225-105, R. 225-105-2, L. 22-10-36 and R. 22-10-29

of the French Commercial Code.

In its capacity competent authority under Regulation (EU) 2017/1129 of 14 June 2017 on the prospectus to
be published when securities are offered to the public or admitted to trading on a regulated market.
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published in its 2021, 2022 and 2023 universal registration documents filed with the AMF
have been verified by the audit firm Ernst&Young, accredited by the French
Accreditation Committee (COFRAC“23),

452.1In addition to taking into account its Scope 3 emissions as part of its GHG emissions
reporting, TTE Group has also set itself a target for reducing its Scope 3 emissions by
2030, as follows (see table reproduced in para.60):

* Maintain global Scope 3 emissions, generated for the most part by the use of its
products by its customers, at a lower level than in 2015, i.e. less than 400 MtCO2e

b

* Reduce emissions linked to the sale of petroleum products by 40% compared with
2015. This target will almost be achieved by 2024, with a recorded reduction of
38%;

* Reduce the carbon intensity*** of the energy mix sold to its customers by 25%
compared with 2015.

453.Thus, contrary to the Claimants' assertions, the TotalEnergies Group's Scope 3 emissions
are indeed taken into account in the calculation of its emissions, but they are also subject
to a reduction target set for 2030.

(i) On TotalEnergies SE's limited power to act on Scope 3

454.Contrary to the Claimants' assertions, TotalEnergies SE does not have any decisive power
over Scope 3 emissions that would result from an alleged influence on the dynamics of
supply and demand.

455.Firstly, the Claimants wrongly maintain that TotalEnergies is attempting to ignore any
responsibility to reduce its Scope 3 emissions.

456.Contrary to what the Claimants indicate, by means of a truncated quote from
TotalEnergies SE's written submissions*?, TotalEnergies SE in no way maintains that it is
not in a position to reduce its Scope 3 emissions, without which it would not have
reduction targets for 2030 and would not be implementing any measures to reduce its
Scope 3 emissions.

423 The audit firm Ernst&Young concluded that there were "no material misstatements that call into question
the fact that the consolidated non-financial performance statement complies with the applicable regulatory
provisions and that the information, taken as a whole, is presented fairly, in accordance with the reference
framework": see. Exhibit 13 - Extracts from the TotalEnergies 2021 universal registration document, p.
361; Exhibit 14 - Extracts from the TotalEnergies 2022 universal registration document, pp. 370-371;
Exhibit 15 - Extracts from the TotalEnergies 2023 universal registration document, pp. 376-377.

424 The life cycle carbon intensity of energy products sold indicator measures the average GHG emissions of
energy products used by TotalEnergies SE customers their entire life cycle. See not. Exhibit 11 -
TotalEnergies 2025 Climate Report, p. 44.

425 See p. 138, para. 183 of the Claimants' main submissions.
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action levers designed to offer energy products that are less carbon-intensive than oil.

457.In fact, TotalEnergies SE only emphasises, in a transparent manner, as can be seen from

its Universal Registration Documents and Climate Reports, that it is not in a position to
influence a reduction in indirect Scope 3 emissions worldwide "other 'together with
society' and within the framework of the climate policies pursued by governments".

458.This clarification, which is deliberately omitted by the Claimants, is nevertheless of

crucial importance since, as has already been pointed out above??®, the TTE Group offers
various types of energy, but has no control over the types of equipment running on gas or
electricity, or thermal or electric vehicles of its customers and over the energy
consumption of the latter. As indicated above, changes in energy demand and, in
particular, in the type of energy expected by users, are a long-term process and depend
primarily on the adoption of public policies and regulations by governments, as well as on
the behaviour of businesses, end consumers and, more generally, civil society as a whole.

459.This is why the TTE Group, which responds to energy demand without having control

over the characteristics of that demand, can only achieve a reduction in Scope 3 indirect
emissions worldwide "together with society".

460. With regard more specifically to the alleged influence of TotalEnergies SE on demand,

the Claimants attempt to suggest that it is decisive and consider that TotalEnergies SE
could decide to influence the price by reducing its production and therefore the quantity it
offers to the market, thereby increasing prices. Such an argument does not hold water and
is based on an erroneous and simplistic interpretation of the operation of the theory supply
and demand relating to the energy market and the factors that influence consumption.

461.Numerous economic studies show that demand for hydrocarbons is highly inelastic,

which means that, contrary to what the Claimants maintain,*?”) a reduction in supply by
oil and gas companies does not automatically and therefore immediately translate into a
proportional reduction in consumption. 4?® On the contrary, some studies show that, even
when prices rise or there are shortages, world oil consumption remains stable. 42

426
427
428

429

See not. para. 57 supra.
See p. 138, para. 184 of the Claimants' main submissions.

L. Kilian, X. Zhou, "Heterogeneity in the Pass-Through from Oil to Gasoline Prices: A New Instrument for
Estimating the Price Elasticity of Gasoline Demand", working paper 2301, December 2022, Federal
Reserve Bank of Dallas, url :
https://www.dallasfed.org/~/media/documents/research/papers/2023/wp2301.pdf; C.Y. Cynthia Lina,

L. Price "Gasoline price volatility and the elasticity of demand for gasoline", 2013, wurl:
https:

A. Marabucci, L. Marchetti "Price elasticity of fuel demand: an econometric approach",

European  Transport  (2023) Issue 93, Paper n° 8, ISSN  1825-3997, url
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462. According to a study on the subject, "The law supply and demand states that when prices
rise, the quantity of the good demanded by consumers falls [...] Consequently, when the
price of petrol rises, demand should fall. But Graph 1 illustrates a different situation.
While dollar spending on gasoline fluctuated widely between 2007 and 2009, and to a
similar extent in other periods, gasoline consumption remained relatively constant |...] as
gasoline prices increased, spending on gasoline also increased” **° (emphasis added).

463.Similarly, a study carried out in 2022 examined the impact of an increase in petrol prices
in the United States on fuel consumption and found, according to the data collected, an
increase in consumption that exceeded forecasts, contradicting the claim that an increase
in prices would necessarily lead to a reduction in demand for fossil fuels 43!.

464.1t is also important to note that rising energy prices, in the face of constant demand,
very often result in government intervention to keep prices at levels that are
acceptable to consumers and businesses. For example :

e In 2018, faced with rising fuel prices in France, due in particular to the gradual
increase in the carbon tax and the harmonisation of taxation between diesel and
petrol decided by the government*?, demand for fuel remained constant. Faced
with growing protest, illustrated by the Gilets jaunes movement in November
2018, the government had no choice but to intervene to stabilise prices and limit
the rise. It first introduced a six-month moratorium on tax rises, before extending
it to taxes on non-road diesel, impacting the construction and agricultural sectors
433 Finally, under pressure from the protests, the President of the Republic
abandoned the planned increase in fuel taxes, initially scheduled for 1 January
201944,

e In 2022, with fuel prices rising sharply in France as a result of strong geopolitical
tensions in Europe and the

430 E. Eitches, V. Crin, "Using gasoline data to explain inelasticity", U.S. Bureau of Labor Statistics, March

2015, url: https://www.bls.gov/opub/btn/volume-5/pdf/using-gasoline-data-to-explain-inelasticity.pdf :
"Therefore, as the price of gasoline rises the demand should fall. But chart 1 illustrates a different picture.
While the dollar expenditures for gasoline fluctuated greatly between 2007 and 2009, and, to a similar
extent, in other time periods, the consumption of gasoline remained rather constant. This pattern also
emerges in other periods where gas prices fluctuate".

@sn L. Killian, X. Zhou, "Heterogeneity in the pass-through from oil to gasoline prices: a new instrument for
estimating the price elasticity of gasoline demand", December 2022, Federal Reserve Bank of Dallas, url:
https://www.dallasfed.org/~/media/documents/research/papers/2023/wp2301.pdf.

#32) Article published on RadioFrance, entitled "Taxe carbone, controle technique : les mesures du gouvernement

pour apaiser les gilets jaunes", on Tuesday 4 December 2018 (available at:
https://www.radiofrance.fr/franceinter/taxe-carbone-controle-technique-les-mesures-du- gouvernement-
pour-apaiser-les-gilets-jaunes-2193812).

433 Article published in Les Echos, le 11 février 2019 (available at I'adresse

suivante : https://www.lesechos.fr/economie-france/budget-fiscalite/carburants-fioul-voitures-polluantes-les-
aides-annoncees-par-le-gouvernement-147446).

44 Article published in Les Echos, le 11 février 2019 (availableat I'adresse
suivante : https://www.lesechos.fr/economie-france/budget-fiscalite/carburants-fioul-voitures-polluantes-les-
aides-annoncees-par-le-gouvernement-147446).
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As a result of the imbalance between oil supply and demand linked to the post-
COVID economic recovery, the French government has once again intervened by
introducing a "fuel discount" aimed at the entire population, whether private
individuals, professionals or the self-employed, and irrespective of the tax status
of the fuel consumed*®.

e Similarly, in March 2022, faced with soaring fuel prices in Belgium, the Belgian
government decided apply a flat-rate reduction to the excise duty applicable to
diesel used as a motor fuel and to petrol. This measure was accompanied by the
introduction of an ordinary ratchet mechanism, under which the rate of special
excise duty would be gradually restored to its initial level in the event of a fall in
prices*¢. At the same time, in response to rising gas and electricity prices, the
Belgian government temporarily reduced the VAT rate on electricity and gas to
6%437.

465.Finally, it should be noted that the IEA itself makes it very clear that price regulation

of fossil fuel demand is neither viable nor desirable:

"High oil and gas prices can therefore have a significant impact on economic growth
and the competitiveness of particularly energy-intensive industries, and should not be
seen as a viable or desirable substitute for climate policies"*®.

466.Irrespective of the inelastic nature of demand hydrocarbons, is also important to stress that

production decisions are often the fruit of international consortia, limiting the impact of
the actions of a single group such as TotalEnergies. The Organisation of the Petroleum
Exporting Countries and its allies (OPEC+) is a perfect example of this dynamic, since
decisions to reduce or increase production are taken collectively by the producer states
and not by private companies. One such example is the decision taken by OPEC in
2020%?, in the face of falling global demand for oil as a result of the Covid-19 pandemic.
OPEC+ decided to cut global oil production

435

436

437

438

(439

See. Decree no. 2022-423 of 25 March 2022 on exceptional aid for the purchase of fuel (available
https://www.legifrance.gouv.fir/jorf/id/JORFTEXT000045410518); see also Government, "All the answers
to your questions about the fuel discount" (available https://www.info.gouv.fr/actualite/toutes-les-reponses-
a-vos- questions-sur-la-remise-carburant).

Service Public Fédéral Finances, "Contexte général : réduction temporaire du droit d'accise spécial et le
systéme de cliquet" (available at the following address:
https://finances.belgium.be/fr/douanes_accises/entreprises/accises/systeme-cliquet/contexte-
general#:~:text=L%2016%2F03%2F2022%2C.%C3%A0%20partir%20du%2019%2F03%2F).

FPS Economy, "Annual Report 2022 of the National Accounts Institute" (available at the following
address:
https://economie.fgov.be/fr/file/7465403/download?token=XPpWjssP#.~:text=Ainsi%2C%20sur%20
1a%20base%20de.%2C4%20%25%20en%202021).
Exhibit 37 - [EA, "World Energy Outlook Special Report: The Oil and Gas Industry in Net Zero
Transitions " February 2024, p- 63 (available a  the following
address https://iea.blob.core.windows.net/assets/7a4b0c4e-d78c-4a8e-998c-
6cdel0a4e49b/TheOilandGasIndustryinNetZeroTransitions.pdf).

Voy. Press release of 14 April 2020 by the French Embassy in Saudi Arabia (available
www.tresor.economie.gouv.fr/Articles/84ca0058-tb67-4574-8d94- 58bf8d53497a/files/72251a2a-3bf7-
4030-8824-76519afad081).
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by almost 10%** of world supply, in order to support prices in response to a crisis which
affected not only supply, but also world demand.

467.1t is clear from the foregoing that the Claimants' attempt to blame TotalEnergies SE for
the demand for fossil fuels is based on a partial and utopian view of the structure of the
energy market.

468. As regards fossil fuel production, while TotalEnergies SE may adjust its own production,
subject to the authorisations or injunctions of the granting States that own the mineral
subsoil, this production nevertheless remains largely dependent on external factors, such
as decisions taken by OPEC or global geopolitical dynamics, or even speculation on the
oil markets. In any event, TotalEnergies SE is not in a position, by adjusting its
production, influence government intervention aimed at maintaining reasonable prices in
the face of constant and, in some cases, even growing demand.**!

469. As a result, neither TotalEnergies SE nor any other company has sole control over global
energy demand or energy price fluctuations.

470.The Claimants are therefore attempting in a totally disproportionate manner to make
people believe that TotalEnergies SE has a decisive influence on the demand for fossil
fuels and that it would artificially maintain this demand by continuing to produce and
supply fossil fuels (gas and oil) as part of its energy transition strategy and its contribution
to the fight against climate change.

(b) Principles applicable to proof of fault

471. A joint reading of articles 870 of the Code judiciaire and 8.4 of the new Code civil, which
enshrine the general principle of the burden of proof in civil matters, shows that "in the
case of an action for non-contractual liability, the burden of proving the event giving rise
to liability, the damage and the causal link between them lies, as a rule, with the injured
party"*?. This principle is unanimously accepted in the case law*¥.

440 See above.

@41y Many non-OECD countries subsidise the purchase of fuel in order to promote access to energy for the less
well-off. Withdrawal of these subsidies can be a source of major social tension and have a substantial
impact on the quality of life of these populations - see, for example, the withdrawal of subsidies in Nigeria:
Amnesty International,

"Nigeria. The abolition a fuel subsidy must not poverty", It June 2023
(available a the

).
442 Cass. (1°°ch.), RG C.18.0210.N, 11 January 2019, J.T., 2019, p. 724, note R. JAFFERALL R.G.A.R.,
2019, no. 15596, and the concl. av. gén. Mortier, note F. GLANSDORFF, R.W., 2019-2020, p. 263.
443 See the numerous case law references cited by B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE
and N. SCHMITZ, Droit responsabilité civile - Chronique jurisprudence 2008-2020, op. cit. SCHMITZ, Droit
de la responsabilité civile - Chronique de jurisprudence 2008-2020, op. cit, p. 79, at para. 43.
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472.Proof must be provided with a reasonable degree of certainty (Article 8.5 of the new Civil

Code®*)), or where this is not possible or reasonable given the nature of the fact to be
proved, by reason of probability (Article 8.6, para. 2, of the new Civil Code“)).

473.The risk of lack of proof lies with the person who has the burden of proof, and if there is

any uncertainty, it must be accepted to the detriment of the injured party*°.
3. By the species

(a) Preliminary considerations

474.By way of introduction, it should be remembered that it is through the implementation of

public policies and the adoption of national regulations that States, in line with their
international commitments arising from the Paris Agreement, provide a framework for the
energy transition and set the pace for this transition for businesses and civil society as a
whole. In this context, the activities of the TTE Group are strictly regulated by the
applicable national and international regulations, which in no way prohibit the production
and marketing of fossil fuels (oil and gas), the maintenance of related investments, or the
emission of GHGs inherently resulting from these production activities and from the use
of products marketed by the customers of the TTE Group.

475.In France, where TotalEnergies SE is headquartered, the "Hulot" law no. 2017-1839 of 30

December 2017 gradually ended hydrocarbon exploration and production exclusively in
France by 2040. However, this ban did not go so far as to prohibit the marketing and use
of associated or imported petroleum products.

476.At European Union level, the regulations adopted as part of the "Fit for 55 climate

package, aimed at reducing GHG emissions by 55% by 2030 compared with 199047 and
achieving carbon neutrality by 2050, are not intended to ban the production, refining or
marketing of fossil fuels either, but to reduce them gradually in order achieve the targets
set. In this respect, while EU Regulation 2023/851 of 19 April 2023, which aims to reduce
GHG emissions from the road transport sector (the largest emitting sector in Belgium, for
example), bans the sale of new combustion-powered vehicles from 2035, European
regulations do not provide for a similar ban for other sectors.

(444

(445

446

447

Article 8.5 of the Civil Code provides that: "[e]xcept where the law provides otherwise, proof must be
adduced with a reasonable degree of certainty".

Article 8.6 of the Civil Code provides that "[t]he person who bears the burden of proof of a negative fact
may be satisfied with establishing the likelihood of that . The same rule applies to positive facts which, by
the very nature of the fact to be proved, it is not possible or not reasonable to require to be proved with
certainty". The explanatory memorandum states in this regard that "if we were to talk in terms of a
percentage of certainty, we could mention , i.e. that there are serious elements in the file that support the
allegations and that the alternatives, although not completely impossible, do not appear likely" (see Bill to
insert Book 8 "Evidence" into the new Civil Code, explanatory memorandum, Doc. parl. Ch. repr. 2018-
2019, no. 54-3349/001, p. 17).

Liége (23" ch.), 17 November 2016, J.T., 2017, liv. 10, p. 194; Civ. fr. Brussels, 9 October 2017,

R.G.D.C., 2019, p. 399, note T. COPPEE.

In accordance with European climate legislation.
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for which there are as yet no low-carbon, economically viable alternatives to fossil fuels
(e.g. petrochemicals, aviation or shipping).

477.Groupe TTE's activities in the field of fossil fuels and the products it markets are therefore
strictly governed by the applicable national and European regulations, and are perfectly
legal. For example :

- TTE Group's industrial activities in Europe are subject to the European Union
Emissions Trading (EU ETS)*® Within this framework, and under the strict
control of the public authorities, companies are authorised to emit a certain
quantity of GHG each year, within the limit of quotas that are verified by an
accredited body and then validated by the competent authorities. Contrary to what
the Claimants 4° would have us believe, the mere fact that the EU ETS only
applies to certain activities, that it does not apply to non-European companies or
that it only came into force in 2005 does not in any way detract from the lawful
nature of Groupe TTE's activities, which the European legislator sought to
regulate through the EU ETS.

- The sale of fuel and natural gas is subject to specific taxation in France, where
TotalEnergies SE is headquartered, (e.g. domestic consumption tax on energy
products (TICPE), energy climate contribution (CCE), value added tax (VAT)) but
also in Belgium (e.g. excise duties, VAT).

- The obligation to incorporate biofuels into road fuels (diesel, petrol, heating oil) as
a result of European directives on the promotion of the use of energy from
renewable sources®’: in Belgium, this incorporation rate has been increased to
10.5% in 2024 (compared with 10.2% in 2023).

478.Far from being prohibited, Groupe TTE's activities and products are perfectly legal and
strictly regulated by the law.

479.TotalEnergies SE's subsidiaries are also subject to the legal and regulatory requirements
applicable wherever they carry out their hydrocarbon exploration and production activities
abroad. Prior to the exploitation phase of the deposits, there is exploration and appraisal
phase preceding the final decision to develop a deposit. Such activities are reserved for
persons who have been granted a research or exploration right by a State.

448 Directive 2003/87/EC of 13 October 2003 establishing a scheme for greenhouse gas emission allowance
trading (EU-ETS Directive) (OJ L 275/32, 25 October 2003).
449 See p. 162, para. 213 of the Claimants' main submissions.

40 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion the
use of energy from renewable sources and amending and repealing Directives 2001/77/EC and 2003/30/EC
(hereinafter referred to as the "RED I Directive") (OJ, L 140/16, 5 June 2009) and Directive (EU)
2018/2001 of the European Parliament and of the Council of 11 December 2018 on the promotion of the
use of energy from renewable sources (hereinafter, the "RED II Directive") (JO.U.E., L 328/82, 21
December 2018), recently supplemented by Directive (EU) 2023/2413 of the European Parliament and of
the Council of 18 October 2023 (hereinafter, the "RED III Directive"), the provisions of which must be
transposed by the Member States by 21 May 2025 at the latest.
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under a licence or contract, which may itself set out in detail the respective obligations of
the parties in the event of subsequent exploitation of the deposit.

480. Therefore, wherever the subsidiaries of TotalEnergies SE are called upon to exploit the
hydrocarbon resources of a sovereign State, at the request of the latter, they operate in an
environment regulated by the legal and contractual framework determined by the State in
question. The exploitation of these hydrocarbon resources is included in the State's
national contribution, in accordance with the Paris Agreement, whether this exploitation is
carried out by its own national company or by private companies such as those of Groupe
TTE.

481.Added to this is the fact that, under Article 194 of the TFEU, one of the energy objectives
is "security energy supply", which obliges the subsidiaries of Groupe TTE, pursuant to
Directive 2009/119/EC of 14 September 2009, to fill the strategic stocks of crude oil
and/or petroleum products that the Member States are required to establish; the strategic
storage of gas must be carried out on the basis of Regulation (EU) 2022/1032 of 29 June
2022.

482.The purpose of this action is therefore to accuse a private individual carrying on an
activity in compliance with the legal and regulatory framework applicable to that activity
of a fault, the material element of which would consist in the authorised exercise of that
activity, an assumption that is contrary to the very foundations of the entire domestic and
conventional normative system.

483.This approach is not without challenges, particularly if we think in terms the market for
cars and lorries, whether internal combustion-powered or not. These vehicles are
dangerous, causing thousands of deaths and millions of injuries every year. They also
cause air pollution and greenhouse gas emissions.

484.However, they are still allowed to be marketed and used precisely because they are
considered to be of overriding social and economic benefit, and because the risks they
entail, although real, are controlled and regulated by a legal arsenal ( code, environmental
taxation, safety standards applicable to manufacturers) designed to contain the negative
externalities associated with the use of motor vehicles, and to incorporate the price of
these externalities into the costs borne by both manufacturers and consumers.

485.No one would sue a car manufacturer because a road accident for offering for sale a
vehicle that was not affected a design error.

486.1In the same way, no one would dream of criticising a car manufacturer for the emissions
generated by the vehicle it markets, as long as these are within the limits imposed by the
legislator.

487.Consequently, if the reasoning underlying the present action were to be applied to this
specific example, it would logically have to be considered that all the players in this
industry, although scrupulously complying with the standards in force, are guilty of a fault
by the mere fact of carrying on their activity. Such a perspective, which is manifestly
absurd, highlights the inconsistency of the argument defended by the Claimants and the
legal impasse to which it inevitably leads. It would be tantamount to telling any litigant
that conduct that is perfectly compliant with the rules could nevertheless, depending on
the circumstances, suddenly constitute recklessness.
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(b) Plea 11: TotalEnergies SE has not committed any breach of
the general standard of care

488. At the end of their reasoning, the Claimants consider that the general standard of care
would require a company like TotalEnergies SE to take into account "(i) the scientific
consensus on the need to drastically reduce GHG emissions and achieve carbon
neutrality, while respecting the carbon budget, (ii) the need to respect the objectives of the
Paris Agreement, (iii) the need to take account of its Scope 3 emissions when calculating
its greenhouse gas emissions, (iv) the need to respect human rights and remedy any
negative impact on human rights in which it is involved, (v) the need to put an end to its
contribution to climate change and therefore, in concrete terms : to drastically reduce its
GHG emissions, not to overproduce fossil fuels, not to conceal the negative consequences
of its activities, not to slow down the adoption of regulations to combat climate change,
not to engage in greenwashing or greenwashing, (vi) the need to put in place a transition
strategy that will enable the aforementioned objectives and rights to be respected"*!.

489.This is not the case, as will be shown below.

1. There are no specific rules applicable to TotalEnergies
SE in terms of GHG emissions.

490.1t is not disputed that there are currently no binding norms or standards for GHG emission
reduction targets or trajectories applicable to private entities.

491.This absence is not result of chance (see above, paras. 335 et seq.) and bears witness to
the extreme complexity of the fight against climate change and the energy transition, as
well as to the difficulty of defining a coherent set of standards enabling a collective and
consistent approach capable of producing, in the long term, a significant impact on the
climate without disproportionately affecting the other parameters (particularly economic
and social) essential to maintaining the balances within our societies and respecting
fundamental rights.

492. As mentioned above, the issue of reducing GHGs to the extent sought by the Applicants
cannot be resolved in isolation and necessarily involves changes in the organisation of life
in society, with major repercussions on people's lifestyles, and such changes mobilisation
of significant financial and budgetary resources and major trade-offs.

493.For example, drastic measures such as a ban on fossil fuel vehicles in Belgium or closure
of industrial activity in the port of Antwerp, while likely to have a positive impact on
reducing Belgium's national greenhouse gas emissions, would also have major socio-
economic consequences, as some people would find themselves socially isolated because
they would no longer be able to travel as they wish, employment would be seriously
affected and there would be collateral damage to social security and the economy.

w1 See p. 166, para. 219 of the Claimants' main submissions.
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prosperity in general, etc. When drawing up a climate policy, account must be taken not
only of the invoked right to protect a healthy environment, but also of other rights such as
the right to work, the right to social security, the right to property or the freedom of trade
and enterprise, which implies an examination between these different environmental,
social and economic components.

494.1t is the State, in adopting and implementing public policies and regulations relating to the
energy transition, that must ensure that these different aspects are taken into account.

495.Given the complexity of the issue - which stems from the need to reconcile the energy
transition and the reduction of GHG emissions with the challenges of energy security and
the cost of energy, in a context of world population growth and increasing energy needs
and demand - the absence of a specific regulatory framework for GHG emission reduction
targets or trajectories for private companies cannot be achieved by establishing a general
standard of prudence defined autonomously by Your Tribunal, in disregard of the broad
discretionary powers available to the regulator in this area and at the risk of creating a
significant imbalance with regard to the other considerations (social, economic, etc.) to be
taken into account.) to be taken into account.

496.1n those circumstances, TotalEnergies SE's compliance with all the obligations applicable
to it is sufficient to ensure that it bears the cost of those negative externalities to the extent
deemed necessary by the legislature. Compliance with the aforementioned rules (see
above, (a)) laid down by the legislature is, by construction, sufficient to ensure that no
fault can be imputed to a company that complies with those rules.

1. The international and national human rights instruments
imvoked by the Claimants give rise to positive
obligations on the part TotalEnergies SE.

497.The Claimants invoke a series international instruments in the light of which Your
Tribunal should interpret the general standard of care applicable to TotalEnergies SE.

498.However, as explained above, most of these instruments do not have direct vertical effect
in the Belgian legal order, in the sense that an individual cannot rely on them in court
against the State. A fortiori, it seems difficult to imagine that the Court of First Instance
could, in the context of a dispute between private individuals, interpret the general
standard of care in the light of these instruments and deduce from it a positive obligation
on the part of TotalEnergies SE to reduce its GHG emissions.

499.1n addition, and contrary to what the Claimants suggest, the requirements and standards
could be derived from some of these instruments are not identical for a private person and
for a public person, since the acts of a private person cannot be judged in the light of the
same standards as those governing the acts of a public person, who should be the only
ones to assume responsibility for regulatory shortcomings in climate matters. It would
therefore be legally inconsistent and fundamentally unjustified to hold TotalEnergies SE
liable for regulatory shortcomings by interpreting the general standard of
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prudence in the light of international instruments that are only binding on States. Such an
approach would be tantamount to requiring a private company to make up for legislative
shortcomings by imposing obligations that the public authorities themselves have not seen
fit enact in a binding framework. TotalEnergies SE's activities comply fully with existing
regulatory and legislative frameworks. Therefore, if these regulations are considered
insufficient with regard to fundamental rights, it is exclusively the responsibility of the
States to bear the responsibility for this alleged insufficiency, and not that of a private
company acting in strict compliance with the standards in force.

500. Well aware of the lack of binding nature of these instruments, the Claimants attempt to

artificially attribute one to them, by invoking the TTE Group's internal Code of Conduct,
which states that the Group "applies and implements" international human rights*?.
However, this Code of Conduct expresses the objectives and ambitions of the TTE Group
and leaves it free to choose the path to take in order to integrate human rights
considerations into its transition strategy. It is in no way intended to give rise to binding
legal obligations generating rights on the part of third parties.

501.Moreover, the international instruments invoked by the Claimants essentially enshrine

fundamental rights and general obligations - such as the right to life of every person and
the right to respect for private and family life - from which it is impossible to deduce
specific normative obligations on private companies. Of these instruments, the only one
relevant to the present dispute is the Paris Agreement. However, as explained above, this
Agreement is not enforceable: it is only binding on the signatory States, and only with
regard to the need for them to make their contribution to the energy transition known each
year®33, For the rest, the Paris Agreement is not binding on the contracting States and
cannot constitute a source of legal obligations for legal persons under private law, such as
TotalEnergies SE, or even serve as a legitimate basis for assessing its conduct with regard
to the general standard of care.

502. At the very least, if the Court of First Instance were nonetheless to engage in the judicial

definition of a general standard of care applicable to TotalEnergies SE, this would
necessarily have to be done in accordance with an objective approach, comparable to that
of the legislature, which is naturally entrusted with this task through the adoption of laws
and regulations. It cannot be a one-sided analysis, confined solely to environmental and
climate considerations, without taking into account the other social and economic
imperatives that govern the legal system. fact, such an assessment should be part of a
perspective, integrating the interests of

(452)
(453)

See p. 153, para. 195 of the Claimants' main submissions.

Thus, for example, in his conclusions under the Council judgment of 19 November 2020 (no. 427301)
"Commune de Grande Synthe" on allegations of "climate inaction" on the part of the French State, the
public rapporteur states that "With a view to emnabling the universal application of GHG reduction
commitments, the approach of the Paris Agreement was not to lay down obligations in the agreement but
to commit the States Parties to submit nationally determined contributions, which could be revised to make
them more ambitious. As one commentary sums up, "This 'bottom-up' process, which is highly respectful of
the will of the Parties, has been criticised for its lack of ambition, but has been hailed for its ability to
enable the conclusion of a universal agreement" (emphasis added).
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These include the right to work, the right to social security, the right to property, freedom
of trade and enterprise, etc. This assessment should therefore be based on a holistic and
measured approach, seeking reconcile environmental imperatives with the fundamental
requirements of economic and social development, in order to preserve the balance of
interests within society as a whole.

1i1. The behaviour adopted by TotalEnergies SE is
consistent with that of an ordinarily prudent and
diligent person in the same circumstances.

503.1In the absence of any specific binding obligation and any pre-established GHG reduction
standard or trajectory commonly applicable to private companies, it remains to be
examined whether the behaviour adopted by TotalEnergies SE in this area is compatible
with that of an ordinarily prudent and diligent person in the same circumstances.

504.To do this, it is first necessary to determine what the behaviour of an ordinarily prudent
and diligent person in the same circumstances would have been.

505.1t should be noted from the outset that, contrary to what the Claimants suggest, this
exercise is not limited to determining hypothetical behaviour by taking account the climate
dimension alone. Indeed, it is necessary to take into account all the same circumstances
and constraints that TotalEnergies SE had to and must operate under.

506.1t cannot be reasonably disputed that the circumstances and constraints under which the
holding company of an international group active in the energy sector must operate are
particularly numerous and complex and that the climate dimension, even if its importance
is not questioned, is a parameter that must be reconciled with other imperatives.

507.These include, but are not limited to, economic, social, societal, financial, competitive,
energy, scientific, political and geopolitical circumstances and constraints.

508.The need to take all of these factors into account is illustrated by article 1833 of the
French Civil Code, the second paragraph of which states that "a company must be
managed in its corporate interest, taking into consideration the social and environmental
challenges of its activity".

509.This provision to which TotalEnergies SE is subject as a French company - and which
must therefore be taken into account when assessing the reasonably prudent and diligent
behaviour of a person placed in the same circumstances - clearly illustrates not only the
need but also the obligation to take into account issues other than just climate change.

510.0n the basis of the foregoing, it is clear that determining the standard of conduct which an
ordinarily prudent and diligent person in the circumstances of case would have adopted
ultimately comes down to finding the relative weight which should be given to
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given to the climate dimension as part of the short, medium and management of a
multinational company active in the energy production sector.

511.This analysis requires an objective approach, in contrast to the militant approach proposed
by the Claimants, who would like the climate dimension to occupy an almost unique
place, detached from any economic reasoning or consideration of job guarantees for
employees and national and European interests in determining appropriate behaviour.

512.For the avoidance of doubt, there is no question here of TotalEnergies SE downplaying
the importance of global climate issues or the need for our societies in general adopt
adequate measures to address them, but only to recall that, in the context of the present
case, Your Tribunal is seized of a specific point of law, namely whether TotalEnergies SE
has committed a fault within the meaning of Articles 1382 and 1383 of the former Civil
Code in the manner in which it has integrated and is integrating the climate dimension into
the management and strategy of the TTE Group.

513.The question is not whether, the basis of a value judgement, TotalEnergies SE could have
or could have had a better climate policy but whether, legally, the policy it has pursued
and is pursuing in this area breaches the general standard of care by reference to the
conduct that a reasonably prudent and diligent person would have adopted in the same
circumstances.

514.The answer to this legal question is undoubtedly negative. To be convinced of this, it is
necessary to examine whether TotalEnergies SE's conduct in relation to climate change
was wrongful in comparison with that of a similar company acting in an ordinarily
prudent and diligent manner.

515.1In concrete terms, this comparison can be made on the basis of the five allegedly wrongful
behaviours alleged by the Claimants, namely (i) "massiveGHG emissions, (ii)
overproduction of fossil fuels, (iii) concealment of the harmful consequences of these
emissions, (iv) incitement to massive consumption of fossil fuels, (v) absence of an
adequate transition strategy (referred to as a "transition plan" by the Claimants), and (vi)

greenwashing.
(1 TotalEnergies SE is not "responsible for
massive GHG emissions"'.
516.In , , and claim that TotalEnergies SE would be

TotalEnergies SE claims that it is "responsible massive GHG emissions" and that these
emissions have a "significant impact on global climate change". It should be noted at the
outset that the entity concerned by these proceedings is TotalEnergies SE. As the holding
company at the head of the TTE Group, TotalEnergies SE has only a very residual oil
sales activity linked to a historical holding in two oil licences in the Middle East (see
above, para. 2) and, in any event, does not market any products to consumers. Moreover,
it has no production or marketing activities in Belgium. It can therefore in no way be the
source of massive GHG emissions.
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517.This being said, even at the level of the TTE Group, it cannot be considered that the latter
responsible for massive GHG emissions and a "significant impact on climate change".

518.Firstly, as indicated above, the TTE Group is today one player among others in a global
energy system. The hydrocarbon sector is characterised by the existence of thousands of
producers divided between private players**, such as the TTE Group, and public players,
also known as National Oil Companies (hereinafter "NOCs"). The latter account for a
total of 55% of world oil production and 52% of gas production, compared with 45% and
48% respectively for private companies. The TTE Group accounts for less than 2% of
world oil and gas production. In 2023, for example, the TTE Group's investments
represented 1.4% of the $550 billion invested by the industry in upstream oil and gas
projects.®%) However, national state-owned companies account for 52% of these
investments.

519.TTE Group's emissions are reported on the basis of the globally recognised GHG
Protocol. They correspond to its emissions of :

- "Scope I emissions, i.e. those directly linked to the activities of the TTE Group
(e.g. extraction of natural resources);

- "Scope 2" emissions, i.e. those linked to the production, by a third party, of energy
used for the activities and on the sites of the TTE Group and over which it has
some direct control within the framework of its activities. In the operational sense
of the term, these emissions can be qualified as direct when the TTE Group can
reduce them by improving the energy efficiency of its installations, which will
therefore consume less energy to operate. It may also choose to source its energy
from third parties who have implemented measures designed to reduce the carbon
footprint of the energy sold to the TTE Group;

- "9 These Scope 3 emissions represent around 90% of total emissions in the
hydrocarbons sector.

520.In 2024, Scopes 1 and 2 emissions, i.e. those directly controlled by the TTE Group, were
29.4 million tonnes of CO2 equivalent (Mt CO2e) (compared with 35 Mt CO2e in 2023
and 40Mt CO2e in 2022)437), By way of comparison

(454) Numerous small businesses, but also large companies known as "majors" for those with an international
presence across the entire value chain.

45 Wood Mackenzie Lens - Q3-2023.

(36) Scope 3 is described by the GHG Protocol as "an optional reporting category addresses all other indirect
emissions. Scope 3 emissions are the consequence of the company's activities, but come from sources that
are not owned or controlled by the company".

7 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 44.
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emissions were estimated at 57.4 billion tonnes CO2 equivalent in 202248, That's less
than 1/1000 of global emissions.

521.TTE Group's indirect Scope 3 emissions (corresponding emissions directly emitted by its

customers) were 342 Mt CO2e in 2024 (compared with 351 Mt CO2e™°) in 2023)460), or
0.6% of global GHG emissions in 2023401,

522.1n their pleadings, the Claimants refer to the report by researcher Richard Heede and to a

publication by the NGO Carbon Majors to argue that the GHG emissions generated by the
TTE Group's activities represent between 0.6% and 0.9% of global GHG emissions 42,
taking into account the TTE Group's direct and indirect emissions, i.e. Scope 1, 2 and 3
emissions.

523.Despite the particularly biased nature of this report, which uses only emissions from

industrial processes and methane as a basis for calculation and fails to specify that GHG
emissions can also come from agriculture, deforestation or volcanic activity, for example,
the report arrives at a similar figure, which is extremely low and not "massive.
Furthermore, by only comparing the emissions of certain GHG emitters - including certain
oil and gas companies - with emissions from industrial processes and methane, and by
failing to mention other sources of emissions, this report does not attempt to calculate
what 100% of Scope 1 emissions from all the world's natural actors and activities would
be (the only ones that exist, the other scopes being an intellectual construct), but focuses
on the only "targets" whose activities it exploits. Nor does it calculate the warming power
of GHG emissions over time, or their reduction as a result of their natural capture by
oceans or forests. The same applies to the calculation made by the NGO Carbon Majors.

524.1f TTE Group's Scope 3 emissions are higher than those of Scopes 1 and 2, this is because

they are mainly indirect emissions resulting from the use by its customers of the energy
products they purchase. Scope 3 is calculated from the combustion of petrol or natural gas
when used to generate energy from equipment that is not sold, owned or controlled by the
TTE Group (vehicles, heating, air conditioning, etc.). These Scope 3 emissions also
include indirect emissions from sellers of aircraft, cars, boilers, etc. The TTE Group offers
various types of energy, gas or electricity, petrol or electric recharging stations, but does
not sell any of these.

(438)
(439
460

461

462

UN, 2023 Report on the gap between emission reduction needs and prospects (available at
https://www.unep.org/interactives/emissions-gap- report/2023/en/#section -1).
Excluding Covid-19 effect in H1 2022.
Exhibit 10 - TotalEnergies 2024 Climate Report, p. 28.
Exhibit 38 - IEA, "CO2 Emissions in 2023", March 2024 (available at https://www.iea.org/reports/co2-
emissions-in-2023).
R. HEEDE, "Tracing anthropogenic carbon dioxide and methane emissions to fossil fuel and cement
producers, 1854-2010", Climatic Change, no. 122, 2014, pp. 229-241. This report has been updated (see
Climate Accountability Institute, Carbon Majors: Update of Top Twenty companies 1965-2017,  October
2019 (available a the  address: chrome-

extension://efaidnbmnnnibpcajpcglelefindmkaj/https://climateaccountability.org/wp-
content/uploads/2020/12/CAI-PressRelease-Top20-Oct19.pdf)).
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control over type of energy needed to run the equipment used by its customers
(combustion or electric vehicles, gas boilers) and, consequently, over energy
consumption. It should also be noted that the most restrictive European regulation to
reduce greenhouse gas emissions in recent years has been a total ban on the sale of
combustion engine vehicles from 2035, but not on fuels. This shows that regulating
demand for hydrocarbons requires a constraint on equipment that TotalEnergies SE can in
no way be held responsible for.

525.However, as indicated above, changes in energy demand and, in particular, in the type of

energy that will be expected by users, are a long-term process and depend primarily on the
adoption of public policies and regulations by governments. This is, moreover, what the
IEA indicates in its specific report on the Net Zero transition of the Oil & Gas sector of
December 2023463 according to which, while "Oil & Gas companies can influence,
anticipate and deliver in response to customer needs, [...] they cannot generally dictate
the way in which end customers use their products"*%*.

526.In the same report, the IEA adds that "In practice, no one committed to change can wait

for someone else to act first: net-zero transitions will depend on suppliers and consumers,
and on all parties implementing supportive policies and regulations"*%.

527.Generally speaking, it should be remembered that real, physical emissions worldwide

are the only Scope 1 emissions. And that the Scope 3 emissions of an entity (or
"attributed" to an entity) correspond in principle to the physical Scope 1 emissions
of another entity. This is why Scope 3 emissions are an intellectual construct and not a
physical reality. For example, when a motorist consumes fuel while driving a combustion
engine car, Scope 1 emissions are the direct emissions of his engine, but they can also be
"intellectually attributed" as Scope 3 emissions to his car manufacturer, his engine
supplier and his fuel supplier. This is why we speak of indirect emissions or an intellectual
calculation of Scope 3, because in the end, there is only one combustion operation in an
engine, corresponding to Scope

1 emissions. Thus, if it were necessary to speak of "responsibility" for GHG emissions,
this would be a collective responsibility that is not limited to the activities of the TTE
Group on a global scale or in Belgium. This collective responsibility also applies to
anyone who uses fossil fuels, including Hugues Falys, himself a customer of the TTE
Group*®® and

463
464

465

466

Updated by the IEA in February 2024.

Exhibit 37 - Extracts from the IEA report "The Oil and Gas Industry in Net Zero Transitions", February
2024, p. 126, "Oil and gas companies can influence, anticipate and deliver on customer needs, but they are
in general unable to dictate how end-use customers use their products" (emphasis added).

Exhibit 37 - Extracts from the IEA report "The Oil and Gas Industry in Net Zero Transitions", February
2024, p. 40, "In practice, no one committed to change can wait for someone else to move first: successful
net zero transitions will depend on suppliers and consumers working together, with all parties
implementing supportive policies and regulations" (emphasis added).

Exhibit 2 - List of fuel deliveries made by a subsidiary of TotalEnergies SE to Hugues Falys between 2015
and 2024.
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an emitter of greenhouse gases because of his consumption of fossil fuels (tractor), his
agricultural activity (methane emissions from his cattle) and his comfort items (heating,
hot water, etc.) in his private and family life. Contrary to what the Claimants maintain*¢’,
there is nothing incongruous about such a comparison and it is not irrelevant to the legal
issue before the Court. On the contrary, it provides a better illustration of the
interdependence of all economic actors on a global scale in the fight against climate
change.

528.1t is therefore wrong to maintain, as the Claimants do, that TotalEnergies SE has a

decisive influence on the demand for fossil fuels and, consequently, on Scope 3 emissions
"through its impact on supply" 4 | even though it has been shown that demand for
hydrocarbons is highly inelastic and that a reduction supply by a single player, a minor
one at that, would not result in a price increase likely to drive users away from fossil fuels
(see. supra, paras. 461 et seq.)

529.Moreover, contrary to what the Claimants assert on the basis of a report published in

November 2022 by the NGO Greenpeace *° concerning the TTE Group's emissions in
2019, these emissions are not "even more massive than it wants to admit" *’°. For several
years now, Greenpeace has frequently targeted the TTE Group and has multiplied actions
against it in various forms (e.g. distribution of documents written in support of its theses,
legal actions, demonstrations in front of its head office and blockades) designed to
discredit the TTE Group's efforts in terms of energy transition.

530.The publication of this report, whose methodology is highly questionable, is part a

continuing effort to undermine the credibility of the TTE Group. In this report,
Greenpeace bases its calculations on multiple errors that take no account of the integration
of the TTE Group along the oil and gas value chains. The report counts emissions linked
to the combustion of products in each value chain several times over (double and even
triple counting of certain emissions attributed to the TTE Group). Applying this
reasoning to all companies that produce, transport, refine, trade or sell products derived
from fossil fuels would result in total emissions several times higher than annual global
CO2 emissions. The TTE Group's emissions as calculated by Greenpeace lead to a
perfectly incoherent result of more than 8% of global GHG emissions linked to oil and
gas*’!, i.e. four to five times more than TTE Group's market share in the global Oil & Gas
sector, which as indicated above, is between 1.5 and 2%*72.

467
468
469

470
471
472

See p. 171, para. 226 of the Claimants' main submissions.

See p. 171, para. 226 of the Claimants' main submissions.
Greenpeace, "Bilan carbone de TotalEnergies : le compte n'y est pas", November 2022, p. 8 (available at
https://cdn.greenpeace.fi/site/uploads/2022/11/Rapport- Greenpeace Bilan-carbone-Total VDEF.pdf).

See p. 168, para. 221 of the Claimants' main submissions.

19 GtCO2 in 2019 according to IEA estimates.

Exhibit 25 - TotalEnergies SE press release dated 3 November 2022 "TotalEnergies denounces the
dissemination by Greenpeace of false and misleading information about its greenhouse gas emissions".
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According to the Claimants, the double or even triple counting of certain emissions by
Groupe TTE in the report published by Greenpeace is "inherent in Scope 3 accounting
and is therefore in no way the result of an 'error'.*’*> However, such a conclusion
demonstrates a patently poor understanding of the accounting mechanisms provided
for by the GHG Protocol. If the GHG Protocol provides for the hypothesis of "double
counting", this refers to the hypothesis in which Scope 3 emissions from a single source
emissions are accounted for by several separate entities*’*. However, in the case of the
report published by Greenpeace, the double (or even triple) counting was carried out
at the level of the TTE Group alone, contributing to a perfectly artificial inflation of the
emissions attributed to the Group.

In relation to the Claimants' comparison of TotalEnergies' emissions to Shell's emissions,
Greenpeace's report is based on Shell's published CSR report for 2021. In 2021, Shell
changed its methodology to include Scope 3 emissions categories that were not
included in its CSR report for 2019, namely Scope 3 category 11 emissions associated
with sales of third party products (volumes sold as part of trading activities, which
reporting is not recommended by IPIECA) and Scope 3 emissions belonging categories
other than category 11. The discrepancy between Shell's emissions and those of the TTEs
Group highlighted by Greenpeace in its report is therefore due to a different scope. Given
this difference in the scope of the emissions recorded, it would have been more
appropriate for the comparison presented in the Greenpeace report to be that of Scope 1
emissions, which was not carried out. Such a comparison is therefore not relevant.

531.Moreover, the results obtained by Greenpeace have also been called into question by the

independent consultancy Carbone4 47, a specialist in low-carbon strategy and adaptation
to climate change, which independently analysed the methodology used by Greenpeace
and carried out its own calculation of the TTE Group's GHG emissions*’® , producing
results that were substantially similar to those calculated by TotalEnergies SE.

532.1In any event, the report published by Greenpeace is devoid of any evidential value since it

is specifically intended to serve the interests of that association (including those of its
Belgian branch, which is a party to the present proceedings) in the context of its various
actions against Groupe TTE and is, by its very nature, devoid of any objectivity. As
mentioned above (see supra, paras 448 et seq.), the emissions of Groupe TTE published
by TotalEnergies SE in the universal registration documents filed annually with the AMF
in accordance with its regulatory obligations follow the sectoral methodologies for Oil &
Gas published by IPIECA, which are themselves perfectly in line with the

473

474
@7s)

476

See p. 172, para. 228 of the Claimants' main submissions; see also p. 137, para. 181 of the Claimants' main
submissions.

See p. 137, para. 181 of the Claimants' main submissions.

Carbone 4 was founded in 2007 by two experts on energy and climate issues, Jean-Marc Jancovici and
Alain Grandjean, and describes itself as the "benchmark consultancy on energy and climate issues":
https://www.carbone4.com/company

Carbone 4, "TotalEnergies VS. Greenpeace : comptabilité carbone, une affaire de périmétre et de méthode",

13 December 2022 (available at https://www.carbone4.com/article- total-greenpeace-comptabilitecarbone).
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international methodologies derived from the GHG Protocol. They are also subject strict,
independent verification by COFRAC-accredited EY & Associés.

533.Finally, and in any event, as mentioned above, no regulation applicable to the activities and

products of the TTE Group prevents it emitting GHG emissions inherent in its perfectly
legal activities. As for those generated by customers purchasing its products, they are not
the legal responsibility of the Group. The TTE Group carries out all its energy production
and marketing activities in strict compliance with the regulations applicable to it wherever
it operates.

534.In the light of the foregoing, it is therefore wrong for the Claimants to maintain that

TotalEnergies SE or Groupe TTE is responsible for "massive" GHG emissions and that
such emissions would constitute any fault, particularly in view of the fact that, according
to the Claimants' own sources 4’7, Groupe TotalEnergies is one of the lowest emitters in
comparison with other oil and gas companies comparable to TotalEnergies SE.

2) TotalEnergies SE not responsible for
"overproduction of fossil fuels

535.In their pleadings, the Claimants allege that TotalEnergies SE contributes to the

overproduction of fossil fuels*’®. In this regard, they refer in particular to the IEA's
forecasts of a decrease in demand for fossil fuels and a production surplus of 8 million
barrels per day from 2030.

536.With regard to the IEA's forecasts, it should be remembered that these are, as their name

indicates, "forecasts", which are by their very nature uncertain and subject to change. In
this respect, the IEA's "World Energy Outlook 2024" report cited by the Applicants
expressly emphasises that forecasts remain extremely uncertain and subject to numerous
variables such the speed and intensity with which clean technologies are integrated into
the market or geopolitical factors*”.

537.Firstly, the IEA points out that forecasts of fossil fuel demand in the short term are subject

to considerable uncertainty, but that demand remains high overall, particularly in
emerging countries where dependence on oil and gas imports is increasing*3°.

538.Secondly, the IEA's "World Energy Outlook 2024" insists that new liquefied natural gas

(LNG) capacity and excess crude oil capacity provide buffers against the risks of price
shocks*®!. Contrary to what

477
478
479

480

481

See p. 169, para. 222 of the Claimants' main submissions and Exhibit A.3.11.
See pp. 175-176, para. 231 of the Claimants' main submissions.
Exhibit 36 - [EA, "World Energy Outlook", October 2024, p. 23 (available at

).
Exhibit 36 - [EA, "World Energy Outlook", October 2024, p. 29 (available at

)
Exhibit 36 - IEA, "World Energy Outlook", October 2024, p. 29 (available at

)
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As the Claimants allege, these reserves are necessary to avoid shortages in the event of
disruptions and help to ensure security of energy supply.

539.8So0, far from being a simple profit maximisation strategy, fossil fuel production responds
to real demand and concerns about the security energy supply, as the [EA points out. By
analogy, just as a bank must maintain capital reserves to avoid major economic
disruptions**?, while continuing to offer essential financial services, such as loans for
businesses or individuals, the global energy market needs production reserves to guarantee
global energy security. These reserves are not speculative overproduction, but a
preventive measure to maintain energy supplies in the event of unforeseen crises.

540.Thirdly, the same report stresses that in the short , global demand for oil, natural gas and
coal remains high, even in an optimistic energy transition scenario. Furthermore, in its
"Oil Market Report" published in January 2025, the Agency noted an increase in world
oil demand in the fourth quarter of 2024 of 1.5 million barrels per day, exceeding
previous forecasts 83, which confirms the evolutionary nature of the IEA's forecasts.
Similarly, in its "Oil Market Report" published in February 2025, the IEA also revised
upwards world oil demand for 202544,

541.Regardless of the evolving and uncertain nature of the I[EA's forecasts, at no point do the
Claimants demonstrate how TotalEnergies SE would be responsible for an
"overproduction of fossil fuels". They merely point out that the IEA's 2024 forecasts
indicate a potential excess production of 8 million barrels per day from 2030 onwards and
compare this to the TTE Group's current total production of around 3 million barrels per
day.

542.Such a comparison between a potential global production surplus of 8 million barrels of
oil per day expected from 2030 according to the IEA forecasts and the current actual
production of a specific player such as the TTE Group is an erroneous approach. The TTE
Group's contribution represents only a modest fraction of this overall production of 106
million barrels per day (of order of 2% of oil and gas production, as we have seen) and
cannot therefore, on its own, be held responsible for the potential surplus envisaged. To
equate the production of a single group with a potential surplus that would affect the entire
oil market would be, on the one hand, to obscure the role of the many other producers in
this dynamic and, on the other hand, to compare the present with the future.

(482) M. BEHN, E. RANCOITA, C. D'ACRI, "Macroprudential capital buffers - objectives and usability", ECB
(available
).
“83) Exhibit 40 - IEA, "Oil Market Report", January 2025 (available at iea.org/reports/oil-market-
report-january-2025.)
@84y Exhibit 40 - IEA, "Oil Market Report", February 2025 (available at https://www.iea.org/reports/oil-market-
report-february-2025).
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543.1t is therefore clear from the foregoing that the Claimants, who rely on forecasts that are
subject to change and fraught with many uncertainties, do not demonstrate in what way
Groupe TTE would be responsible for an "overproduction of fossil fuels".

A3) TotalEnergies SE has in no way concealed the
harmful consequences of GHG emissions.

544.In their pleadings, the Claimants allege that TotalEnergies SE has been aware of the
impact of its activities on climate change for more than
50 years and that it knowingly concealed this information in order to delay the
establishment of a scientific-political consensus, thereby contributing "significantly to
climate disruption" * . In support of these allegations, the Plaintiffs rely mainly on an
article published on 20 October 2021 by Christophe Bonneuil, Pierre-Louis Choquet and
Benjamin Franta in the journal Global Environmental Change entitled "Early warnings
and emerging accountability: Total's responses to global warming, 1971-2021".

545.However, this article offers an approximate and sometimes truncated presentation of
archive documents dating from the 1970s to the 1990s and deliberately avoids any
scientific and political context, leading to a false interpretation of the past in the light of
contemporary knowledge of climate change.

546.The starting point for this article is a publication entitled "Atmospheric pollution and the
climate" that appeared in 1971 in the in-house magazine Total Information**®, in which
the French geographer Francois Durand-Dastes, commissioned Total, highlighted the
impact of the production and use of fossil fuels on the climate and the prospect of global
warming due to human activities. Far from giving credence to a desire to conceal the
climate problems associated with fossil fuels, the article by Frangois Durand-Dastés
shows, on the contrary, that the company was already concerned at the time about the
potential impact of its activities on the climate, in the light of the scientific knowledge
available at the time. This is also emphasised, without being mentioned in the article by
Messrs Bonneuil, Choquet and Franta, by a passage from the editorial in the in-house
magazine Total Information written by the CEO at the time, René Granier de Lilliac:

"The Total Group is fully aware of the fact that every phase of its activities, from
exploration to the final stage of distribution, may give rise to pollution likely to affect
the balance of nature [...]. The Total group is prepared to accept all the constraints
necessary to preserve the environment [...]. Scientific definitions of standards must be
established as soon as possible".

547.The content of Frangois Durand-Dastés' publication did not constitute privileged
information to which Total alone had access and which it wished to conceal, as the
Plaintiffs imply. In fact, Frangois Durand- Dastés had published in 1969 at Presses
universitaires de , i.e. two years earlier than the plaintiffs.

485 See p. 177, para. 232 of the Claimants' main submissions.
486 A company's internal and external communication channel read by managers, employees or business
partners.
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Previously, a book entitled "Géographie des airs" was available to the entire scientific
community, as well as to public decision-makers and the media.

548. While Frangois Durand-Dastés referred to the impact of the production and use of fossil

fuels on the climate in future, he nevertheless pointed out the existence uncertainties -
something that the authors of the aforementioned article failed to mention - specifying that
"these are long-term prospects, the forecasting of which is uncertain" and tempering his
remarks later in the publication by stating: "However, the impact of human activity in
terms of climate warming is highly controversial, because of the opposite effects caused in
particular by the increase in dust content and the possible increase in cloudiness in areas
of intense aerial activity"*®.

549.Contrary to what the Claimants would have us believe, Total never concealed the climate

risk, either in the 1970s or afterwards. While Total and other oil groups may have
mentioned the existence of scientific uncertainties at the time, they were merely
reflecting the state of the scientific debate at the time, particularly as set out by the
IPCC in its reports. This uncertainty was already being conveyed by the media at the time,
and environmental issues took time (not without debate within the editorial staff) to find
their way into the newspapers. For example, when the "Meadows Report" was published
in 1972, the newspaper Le Monde gave only "minimal and sceptical" coverage to
environmental issues: "these subjects rarely made the front pages: focusing on diplomatic
and domestic policy issues, Le Monde initially reserved a back seat for ecological
problems - whether international or local"*8,

550.In its 1990 report and its 1992 supplement, the IPCC stressed the impact of human

activities on the increase in carbon dioxide the atmosphere: "Emissions from human
activities are significantly increasing the concentration of the greenhouse gases carbon
dioxide, methane, chlorofluorocarbons and nitrous oxide in the atmosphere. This increase
will reinforce the greenhouse effect, intensifying the general warming of the earth's
surface"*°, However, it also stressed that uncertainties remained over the extent and
determinants of climate change, and in particular over the quantification of "natural
variability".

"of warming. In the IPCC's analyses of the carbon cycle, there were still "major
uncertainties for the models [...], as our understanding of the processes governing the
uptake and release of CO2 by the ocean and terrestrial ecosystems is still very
inadequate"*".

551.Moreover, contrary to what the Claimants maintain on the basis of the article published on

20 October 2021, Total states that climate change is a reality, in line with existing
scientific knowledge, and has made commitments accordingly. For example, at the time of
the Rio Summit in 1992, Total emphasised that

487
488
489

490

Underlining added.

Exhibit 58 - Le Monde, "La longue bataille du climat dans les pages du 'Monde"', 25 August 2024.
IPCC, "Climate Change: IPCC Assessments 1990-1992", p. 6 (available at the following address at
https://www.ipcc.ch/site/assets/uploads/2018/05/ipcc_90_92 assessments_far_full report_fr.pdf).
IPCC, "Climate Change: IPCC Assessments 1990-1992", p. 12 (available at the following addressat
https://www.ipcc.ch/site/assets/uploads/2018/05/ipcc_90_92 assessments_far_full report_fr.pdf).
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the scientific uncertainties of time, while at the same time transparently indicating
"Total is also committed to the energy transition. At that time, the company already
investing in photovoltaic energy via its Total Energie division, and in the development of
biofuels, to name but a few.

552.Similarly, Total executives, including Frangois-Xavier Ortoli, publicly called for concrete

action to reduce greenhouse gases as early as the 1990s. In an article entitled "Reflections
on the greenhouse effect" published in 1993, Francois Xavier Ortoli stated that "the stakes
are too high for us to take refuge inaction on the pretext uncertainty"®'. Far from
concealing the impact of fossil fuels on the climate, he called for a global policy to combat
climate change, and proposed concrete ways forward through investment in new energies
and improved hydrocarbon processes.

553.Subsequently, and in particular since adoption of the Kyoto Protocol in 19974 (which

entered into force in 2005), which represented a turning point in the fight against
climate change by imposing legally binding GHG emission limitation and reduction
obligations on the signatory States for the first time, Total has taken a strong position in
favour of reducing GHG emissions worldwide. Contrary to the Claimants allege, Total has
never indicated that it "became aware of the need to reduce its GHG emissions only
following the Kyoto Protocol in 1997". On the contrary, it was at that time that Total
seized the opportunity presented by this new awareness on the part of governments,
reflected for the first time in legally binding obligations on governments, to assert its
position on the need to act collectively to reduce GHG emissions on a global scale.

554.Subsequently, Thierry Desmarest, Chairman and CEO of the TotalFinaElf Group (which

became Total in 2003) from 1995 to 2010, similarly insisted on the need for the company
to take account of the climate challenge. In an article published in the daily newspaper Les
Echos in 1999, entitled "The future of oil and the oil industry", he said:

"Producing more, at lower cost, thanks to technology. That's true. But we also need to
take account of people's desire to protect the planet from all forms of degradation, first
and foremost pollution and global warming. The Kyoto and Buenos Aires conferences
have pointed the way preserving the environment. So our technological challenge is also
an environmental one. You can be sure that we are fully aware of this and that, as of
today, the TotalFinaElf group is actively preparing to meet this new challenge
successfully"*3.

555.In the 1990s, Total** took positions in line with the state of science, recognising the

phenomenon of climate change and its origins.

491

492
493

494

Exhibit 44 - Francois-Xavier ORTOLI, "Réflexions sur l'effet de serre", Revue de l'énergie, no. 446,
February 1993, p. 118.

Entered into force in 2005.

Exhibit 45 - Les Echos, Le point de vue de Thierry DESMAREST, "L'avenir du pétrole et des industries
pétrolieres", 13 December 1999 (emphasis added).

EIf.
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This is in line with the conclusions of the 1990 IPCC report.

556.At international level, Bernard Tramier, Chairman of IPIECA in the early 1990s,

explained in 2001 that Total*> was the industry's "voice of reason" on the climate issue**.

557.Similarly, an analysis of Total's social and environmental reports at the time highlighted

the inadequacies of the framework defined by the Kyoto Protocol and called on
governments, particularly developing countries, to go further in their commitments. For
example, in its 2004 social and environmental report, Total presented a position in line
with advances in scientific knowledge, acknowledging the role of human activities in
climate change and calling for

a "vital mobilisation against greenhouse gases" to prevent the effects of climate change.
This is the only way to reduce the "risks" of warming.

558.Since then, Total has continued to assert its position and take concrete action to support

the energy transition, and was one of the first energy majors to voluntarily support the
Paris Agreement in 2016.

559.The Claimants also believe that they can refer to truncated statements made by Patrick

Pouyanné, CEO of TotalEnergies SE, in order to support the theory that TotalEnergies SE
does not have "the slightest intention of seriously reducing GHG emissions" or "aligning
itself with the objective of carbon neutrality by 2050".#°7) These statements, which are
reported in truncated form, must be put into context:

- With regard to Patrick Pouyanné's 2015 statement on the existence of a 3-degree
scenario, it should be remembered that this one possible internal scenario, among
others, drawn up on the basis of the reality of energy market at the time, i.e. before
the Paris Agreement was signed and collective global efforts to combat climate
change were stepped up. It has to be said that this internal scenario, among others,
is not the one followed by the TTE Group, whose strategy is shown to be aimed at
contributing to the collective effort to achieve the global objectives set by the
Paris Agreement (see supra, paras. 40 et seq., and infra, paras. 613 et seq.).

- With regard to the truncated quote from Patrick Pouyanné's speech at the Davos
Forum in 2020, he emphasised the contradiction between the stated aim of
achieving carbon neutrality on a global scale by 2050 and the failure of all
players in society to take concrete action: "We're not going to solve the problem
by waving a magic wand. I even think that today, this tendency to want to say: in
2050, everything will be neutral, that's nice, none of us will be here in 2050. I'm
not sure that it's as responsible as we want to say collectively. What

495
496

497

EIf.

Exhibit 46 - S. VAN DEN HOVE, M. LE MENESTREL, H.-C. DE BETTIGNIES, "The oil industry and
climate change: strategies and ethical dilemmas", Climate Policy 2 (2002), p. 10.

See pp. 180 and 181, para. 235 of the Claimants' main submissions.
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1d like to know what we're really doing in concrete terms right now to move the
system forward in a responsible way".

560.The Claimants are therefore wrong to allege that TotalEnergies SE deliberately concealed

the impact of the production and use of fossil fuels on the climate, largely on the basis of
an isolated article that is methodologically biased and divorced from the scientific and
political context of the time. Such allegations, which are based on a questionable and
partisan article (Benjamin Franta is, in particular, a well-known adviser on litigation
against oil companies in the USA since 2017, and Christophe Bonneuil is close to the
activist movement "Extinction Rebellion" #%8) ), cannot be used to characterise any fault
on the part of TotalEnergies SE.

561.In reality, it is clear from the foregoing that the Claimants succumb to the trap of

562.

retrospective illusion, by taking a critical look at TotalEnergies SE's conduct in light of
current scientific knowledge on climate, rather than placing it in the scientific and
intellectual context prevailing at the time. In this way, the Claimants ignore the need to
assess an entity's actions in light of the available knowledge and the state of mind that
prevailed at the time its decisions were taken, rather than in light of a subsequent
understanding of climate issues.

“4) TotalEnergies SE does not have any
A "lobbying" campaign aimed at slowing
down "the adoption of regulations to combat
climate change".

In their pleadings, the Claimants allege that TotalEnergies SE

"actively engaged in lobbying activities aimed at launching massive disinformation
campaigns" and "undermining to slow down climate action"*®. They added, quite
peremptorily, that these "lobbying activities" had caused "the fight against climate change
to lose [...] two decades". In support of such allegations, the Claimants rely in large part
on an article published in 2023 by Christophe Bonneuil in the journal 20 & 21 entitled
"Genese et abandon d'une politique climatique: France, 1988-1992", which suffers from
the same methodological pitfalls and biases as the aforementioned article of October 2021.
As will be shown, this accusation is unfounded.

563.The Claimants first point to Total's and Elf's opposition to the ecotax project envisaged in

the 1990s by the European Community. Total's and Elf's opposition, like that of many
industrialists in other sectors (in particular nuclear and heavy industry), to this tax must be
put into context:

- The project had its weaknesses: the reticence of Japan and the United States towards
the eco-tax project risked rendering the Brussels initiative obsolete, requiring a
global approach. In addition, the project ran the risk of

498
499

https://extinctionrebellion.fr/actions/2022/1 1/04/total-energie-bloque-par-xr-lille.html.
See p. 184, para. 240 of the Claimants' main submissions.
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the relocation of industries where energy plays an important role in cost
formation®* and a problem of unfair competition;

-Total and Elf never at any time questioned the European Community's regulatory
initiatives aimed at achieving its ambitions to reduce CO2 emissions, as can be
seen from the comments made by Total executives, including those of Frangois-
Xavier Ortoli in the early 1990s: "of course regulations must continue to make
their contribution [ ...]: stricter standards for CO2 emissions or encouragement for
the use of less polluting energies such as gas">°' , now recognised as a transitional
energy. Frangois-Xavier Ortoli was also in favour of "raising fuel taxes in those
major consumer countries where they are relatively low">%.

564.The Claimants then refer to various reports by the think tank Influence Map, which are

supposed to demonstrate the impact of "business and finance on the climate crisis"
through communication about their actions "in response to climate emergency". In
addition to the fact that these reports have not been verified by an independent third party,
as is the case for the climate and environmental indicators published by the TotalEnergies
Group, and that they cannot claim to be a unilateral and accurate reflection of reality, it is
important to remember that the energy transition also communicating with and raising the
awareness of all stakeholders, including consumers, about the efforts and resources
implemented to support the energy transition and the use of less carbon-intensive energy
sources to replace fossil fuels.

565.Given the significant efforts made by the TTE Group as part of its transition strategy and

the level of its investments in less carbon-intensive energies®®, it is perfectly legitimate
for the Group, which is recognised as one of the energy sector majors investing the most
in the energy transition, to communicate on its actions in this area.

566.The Claimants also criticise TotalEnergies SE for the promotion of natural gas by the

International Gas Union (hereinafter, "IGU"), as well as the letter from the IGU, signed

alongside other players, to the European Commission in favour of the inclusion of natural
gas in the European taxonomy>%,

500
501
(502)

503

(504

Exhibit 44 - Frangois-Xavier ORTOLI, "Réflexions sur l'effet de serre", Revue de l'énergie, No. 446, February
1993.

Exhibit 44 - Frangois-Xavier ORTOLI, "Réflexions sur l'effet de serre", Revue de l'énergie, no. 446, February
1993, p. 121.

Exhibit 44 - Francois-Xavier ORTOLI, "Réflexions sur l'effet de serre", Revue de l'énergie, no. 446,
February 1993, p. 122.

Exhibit 9 - TotalEnergies 2023 Climate Report, p. 14: Over the next few years and up to 2030, TTE Group
investments in energies that are less carbon-intensive than oil will account for one third of its investments,
unlike new oil and gas projects, which will account for only 30%. These investments have enabled
significant progress to be made in the energy transition, which has resulted in a significant reduction in the
TTE Group's GHG emissions, as indicated above.

Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on
establishment of a framework to encourage sustainable investment (known as the "Taxonomy") establishes
an
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567.However, it is undeniable that natural gas currently plays a key role in the energy
transition when it is used to electricity as a substitute for coal. The decision taken by the
European authorities is in line with the position of the IPCC, which emphasised the
transitional role of natural gas in its fifth report (2014)°%. Similarly, in a report on the role
of gas in the energy transition published in 2019, the IEA stressed that the "detailed
assessment of life-cycle emissions from gas and coal supply shows that switching to
natural gas leads to significant emission reductions in almost all cases. In 2018, gas
produced on average 33% fewer emissions than coal per unit of heat used in industry and
buildings, and 50% fewer emissions than coal per unit of electricity produced">°. On this
issue, TotalEnergies SE refers to what will be developed below (see infra, paras 596 et
seq.) on the generally recognised role of natural gas in the energy transition.

568.More recently, the agreement reached the end of the Conference of the Parties 28 (hereinafter,
"The COP 28 agreement underlined the transitional role played by natural gas. The COP
28 agreement calls for "accelerated efforts to phase out coal-fired power generation" and
"a just, orderly and equitable transition away from fossil fuels in energy systems", while
expressly recognising that "transition fuels can help facilitate the energy transition while
ensuring energy security""’.

569.In view of the objectives pursued by the European taxonomy, the state of scientific
knowledge, the need to ensure a fair and equitable energy transition, and the need to
ensure the sustainability of the European energy system, it is essential that we take
account of the following factors

classification of economic activities using scientific criteria, to help investors recognise sustainable, i.e.
"green", activities. For an economic activity to be considered sustainable, the taxonomy is based on 6
environmental objectives (i) mitigation of climate change, (ii) adaptation to climate change, (iii) sustainable
use and protection of aquatic and marine resources, (iv) transition to a circular economy, (v) prevention and
reduction of pollution and (vi) protection and restoration of biodiversity and ecosystems. Activities that can
be found in the taxonomy are said to be "eligible". Today, 90 economic activities that account for around
80% of direct CO2 emissions in the European Union are covered by the Taxonomy. However, an "eligible"
activity is not necessarily "sustainable". To be truly sustainable, an activity must be "aligned" with the
Taxonomy, i.e. it must meet these three cumulative conditions: make a significant contribution, i.e. have a
significant positive impact on one of the 6 environmental objectives listed above, have no significant
negative impact on the other 5 environmental objectives and respect minimum social guarantees (human
rights, etc.). If an activity meets these three conditions, it is said to be "aligned" with the Taxonomy.
Demonstrating the substantial contribution and the absence of significant negative impact is done using
precise criteria defined by the European Union.

(505) IPCC, "Climate Change 2014 - Synthesis Report", 2014, p. 111 (available at
https://www.ipcc.ch/site/assets/uploads/2018/02/SYR_ARS_FINAL_full fr.pdf).

306 Exhibit 30 - IEA, "The Role of Gas in Today's Energy Transitions", 2019, p. 16. "Natural gas releases less
CO?2 than coal when combusted, but a complete comparison of the climate impacts of the two fuels must
also incorporate their indirect emissions - the CO2 and methane released during production, transport and
processing. Our detailed assessment of today's lifecycle emissions of gas and coal supply finds that
switching to natural gas vields significant emissions reductions in nearly all cases. In 2018, gas on average
resulted in 33% fewer emissions than coal per unit of heat used in industry and buildings, and 50% fewer
emissions than coal per unit of electricity generated" (emphasis added).

307 Exhibit 41 - COP 28 Agreement of 13 December 2023, pp. 5 and 6 (emphasis added).
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to preserve European energy sovereignty, electricity generation from natural gas has
effectively been included in the European taxonomy as a transitional activity, i.e. "a low-
carbon alternative that is technologically and economically feasible"*® but whose
greenhouse gas emissions correspond to the sector's best performance:

"The proposals put forward by the European Commission are based on
solid evidence: the "Adjustment to Objective 55" package is based on a
common analytical basis centred on energy system modelling. According
to these modelling scenarios, natural gas will continue to play an
important role in terms of consumption and production until 2030, after
which we expect this role to decline until 2050. During the transition of
our energy system, electricity generation from natural gas will change its
function and will increasingly a facilitating role to allow renewable
electricity to gain ground and guarantee stability of supply. [...] The
complementary Delegated Act [on the climate objectives of the EU
taxonomy| recognises the specific role that natural gas activities play in
the transition. The carefully developed set of technical review criteria
ensures compliance with all relevant requirements imposed by Taxonomy
Regulation">%,

570.1t is also difficult to understand why TotalEnergies SE should be criticised for having
representatives at the Conferences of the Parties (hereinafter ""COPs"), since this is a sign
of the company's interest in the fight against climate change. In addition to the signatory
states to the United Nations Framework Convention on Climate Change (hereinafter,
"UNFCCC"), non-state actors from the private sector, industry, scientists, NGOs and
other associations, to assess progress in the fight against climate change, and push for new
commitments to reduce greenhouse gas emissions.

571.While the COPs initially brought together the signatory states to the UNFCCC, the
participation of non-state actors, such as private companies, non-governmental
organisations and scientists, given their contribution to the fight against climate change,
was strongly encouraged in order to create "a new mode of multilateral cooperation
climate action"'°. In this context, their participation in the COPs (in areas other than
those reserved for the States which

308 Regulation (EU) 2020/852 of the European Parliament and of the Council of 18 June 2020 on the
establishment of a framework to stimulate sustainable investment, Article 10.
European Commission, "Questions and answers on the complementary delegated act relating to the climate
objectives of the EU taxonomy concerning certain activities in the gas and nuclear sectors "
February 2022 (available a the
https://ec.europa.eu/commission/presscorner/detail/fr/qanda 22 712) (emphasis added).
310 Exhibit 48 - M.-P. BLIN-FRANCHOMME, "Quel réle pour l'entreprise aprés I'Accord de paris", RIE, special
issue 2017 (available https://publications.ut- capitole.ft/id/eprint/34015/1/CLIMAT_SFDE_Blin.pdf).

509
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They are now considered essential for their contribution to efforts to combat climate
change.

572.TotalEnergies SE's participation in the COPs is therefore a legitimate part of the Group's strategy.
"This is particularly important in view of its role in the field of energy, its knowledge of
the energy system and the evolution of energy needs, as well as its efforts in the field of
energy transition.

573.1t follows from the foregoing that the Claimants have not demonstrated in what way
TotalEnergies SE contributed to massive disinformation campaigns. Similarly, at no point
do the Claimants demonstrate how Groupe TTE's actions alone would have had the effect
of causing "the fight against climate change to lose [...] two decades", despite the fact that
this fight is a global challenge, involving all players, first and foremost the States, as the
Claimants acknowledge when they first discuss in their pleadings the responsibility of the
States arising from inadequate regulation. >'! On the contrary, it is perfectly legitimate for
TotalEnergies SE, which is one of the various players in the global energy system, to
contribute to the collective dialogue on energy transition.

5) TotalEnergies SE has adopted an ambitious
and fully transparent climate transition
strategy.

574.The Claimants allege that TotalEnergies SE is at fault for
“its inaction on climate change">'?. On the basis of various reports and opinions, they
assert that TotalEnergies SE's "transition plan" for achieving carbon neutrality by 2050, in
conjunction with the company, would be "largely insufficient and inadequate to meet the
objectives of the Paris Agreement" and to comply with the "Kyoto Protocol".
"1.5°C carbon budget">'3.

575.1In support of this allegation, the Claimants consider that TotalEnergies SE's "transition
plan" (1) "does not provide for the abandonment of new fossil energy projects", (ii) that it
"does not provide for a reduction in GHG emissions sufficient to comply with the carbon
budget enabling global warming to be limited to 1,5°C", (iii) that it "relies on gas, which
it presents as a transitional energy", (iii) that it provides for "recourse to voluntary
carbon markets" and that it would make "disproportionate use" of Carbon Capture
Utilisation and Storage (hereinafter "CCUS") technology.’'4

576.However, the arguments developed by the Claimants to criticise TotalEnergies SE's
transition strategy in no way make it possible to characterise any "insufficiency" or
"climate inaction". On the contrary, TotalEnergies SE's transition strategy and the means
implemented in this context make it possible to

st See p. 30, paras. 24 et seq. of the Claimants' main submissions.

See p. 190, para. 248 of the Claimants' main submissions.
S13 See p. 190, para. 248 of the Claimants' main submissions.
14 See p. 191, para. 249 of the Claimants' main submissions.
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demonstrate the reality and scale of the efforts being made to help combat climate change.

e As a preliminary point, the reference frameworks referred to by the Applicants

are not regulatory in nature and do not define a single approach to companies’

contribution to the fight against climate change and carbon neutrality.

577.Contrary to what the Claimants are trying to demonstrate, it should first be remembered
that the Paris Agreement does not provide for any specific carbon neutrality "trajectory"
applicable to private companies, to which the Agreement is not legally applicable.

578.1t should also be pointed out that the Paris Agreement does not mention the concept of a
"carbon budget" put forward by the Claimants. This concept derives, as the Claimants
point out, from the work of the IPCC and is defined, on a global scale, as "the maximum
amount of cumulative net anthropogenic CO2 emissions worldwide that would make it
possible to limit global warming to a given level with a given probability, taking into
account the effect of other anthropogenic climate forcings">'>.

579.The concept of a global "carbon budget" is therefore in no way intended to be applied as it
stands at the level of an individual company to assess its own efforts and contribution to
the fight against climate change.

580. The selection of reports, opinions and scenarios cited by the Claimants, such as the reports
of the IEA, the IPCC and the United Nations High-Level Panel, present an approach to
carbon neutrality on a global scale and set out global targets for reducing GHG
emissions. These reports, opinions and scenarios focus above all on the approaches that
governments should follow in developing their public policy decisions to meet their
obligations under the Paris Agreement.

581.0n the other hand, these reports and opinions not define a single path or establish a
scientific consensus on how a private company should contribute to the fight against
climate change and achieve carbon neutrality on its own scale. These reports and
opinions, which are in any case neither regulatory nor binding in nature, are not intended
to be applied at company level.

582. With regard more specifically to the IEA's NZE scenario, which is widely used by the
Claimants in an attempt to demonstrate that TotalEnergies SE's transition strategy would
be insufficient and inadequate, it is worth recalling the reality of its scope.

583.Each year, the IEA publishes not one but three scenarios, which are designed to be read
together, as it explains in its "Global Energy and Climate Model" report:

S15 IPCC, "Climate change 2022: Mitigation of Climate Change", 2022, see not. p. 6 (available at the following
address at
https://www.ipcc.ch/report/ar6/wg3/downloads/report/IPCC_AR6 WGIIL_FullReport.pdf).
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"The IEA's medium- and long-term outlook publications - including the
World Energy Outlook (WEO) and the Energy Technology Perspectives
(ETP) - use a scenario-based approach based on the GEC model to
examine future energy trends. The GEC model is used to explore several
scenarios, each built on a different set of underlying assumptions about
how the energy system might evolve over time. By comparing them,
readers can assess what drives the different outcomes, as well as the
opportunities and obstacles that arise along the way. These scenarios are
not predictions, nor do they contain a single vision of what the future
might look like. Instead, the scenarios aim to allow readers to compare
different possible versions of the future, and the levers and actions that
produce them, and to gain insights into the future of global energy.

The World Energy Outlook, Energy Technology Perspectives and their
associated reports explore different aspects of three scenarios, all fully
updated to include the latest energy market and cost data.

The Stated Policies Scenario (STEPS) and the Announced Commitments
Scenario (APS) are exploratory in the sense that they define a set of
starting conditions, such as [current] policies and [existing] targets, and
see where they lead based on modelled representations of energy systems
that reflect market dynamics and technological progress.

The Zero Net Emissions by 2050 Scenario (NZE Scenario) is
prescriptive, as it is designed to achieve specific outcomes - zero net
emissions from the energy sector by 2050 without offsets from other
sectors, an emissions trajectory compatible with keeping the temperature
rise in 2100 below 1.5°C (with at least a 50% probability) with limited
overshoot, universal access to modern energy services by 2030 and major
improvements in air quality - and shows a pathway to achieve them. |...]

The scenarios highlight the importance of government policies in
determining the future of the global energy system: the decisions taken by
governments are the main differentiating factor explaining the variations
in results between our scenarios">'S.

584.The three IEA scenarios are defined as follows>!7 :

316 Exhibit 39 - IEA, "Global Energy and Climate Model", October 2024, pp. 6 and 7 (available at the following
address address

)
17 Ibidem.
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Scenario

Stated Policies Scenario
(STEPS) - aligned with a
warming of 2.4°C>18

Announced Commitments
Scenario (APS) - in line
with a warming of 1.7°C>1?

Zero Net Emissions
Scenario by 2050 (NZE
Scenario) - aligned with a
warming of 1.5°C320

Definitions

A scenario that reflects
current policy parameters
based on

a sector-by-sector and
country-by-country
assessment of energy policies
in place at the end of August
2024, as well as those under
development. The scenario
also takes into account
current planned
manufacturing capacities for
clean energy technologies.

A scenario that assumes that
all climate commitments
made by governments and
industries around the world
by the end of August 2024,
including Nationally
Determined  Contributions
(NDCs) and net zero
emissions targets, as well as
targets for access to clean
electricity and clean cooking,
will be met in full and on
time.

A scenario that sets out a
path for the world's energy
sector to achieve  to
achieve zero net CO2
emissions by 2050. It does
not rely on  emission
reductions from
other sectors to achieve its
goals. Universal access to
electricity and clean cooking
is achieved by 2030. The
scenario has been updated
with the latest data available
in 2024.

Objectives

To provide a benchmark for

assessing  the  potential
achievements (and
limitations) of recent

developments in energy and
climate policy. The
differences between STEPS
and APS highlight the " gap"
that needs to be bridged if
countries are to meet their
stated decarbonisation
targets.

To show the extent to which
current commitments bring
the world closer to the goal
of limiting global warming to
1.5°C.  The  differences
between the APS and the
NZE Scenario highlight the
"ambition gap" that needs to
be closed to achieve the
goals of the Paris Agreement
adopted in 2015. It also
shows the gap between
current targets and universal
access to energy.

Show what is needed in the
main sectors by various
actors, and when, for the
world to reach zero net CO2
emissions from energy and
industrial processes by 2050,
while achieving other
energy-related  sustainable
development goals, such as
universal access to energy.

The scenarios underline
the importance of
government  policies  in

determining the future of the
world's energy system.energy
system: the decisions taken
by governments are the main
differentiating factor
explaining the variations in
results.

518

Exhibit 36 - [EA, "World Energy Outlook", October 2024, p. 28 (available

https://iea.blob.core.windows.net/assets/140a0470-5b90-4922-a0e9-

838b3ac6918c/WorldEnergyOutlook2024.pdf).
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585.The NZE scenario is drawn up on the basis of an overall theoretical model based on a set

of assumptions designed to give an image of a possible or desirable future. It is an
evolving scenario, modified each year, established on the basis of a target set in theory,
and which shows what one of the approaches for achieving this target might be, on the
basis of multiple hypotheses. This scenario is not based on a forecast evolution of world
energy demand, but it models, on the of various assumptions, the way in which this
demand would hypothetically have to evolve for the world energy sector to achieve
carbon neutrality on a global scale. More specifically, with regard to the NZE scenario,
the IEA states in its "Global Energy and Climate Model" report that :

"The NZE scenario is a normative scenario that shows a pathway for the
global energy sector to achieve net zero co: emissions by 2050, with
advanced economies achieving these net emissions before others. [...]
There are many possible pathways to achieve global net zero co:
emissions by 2050 and many uncertainties that could affect any of these

pathways; the NZE scenario is therefore a pathwaynot the pathway to net

zero emissions.">!

586.In the context of the aforementioned Senate committee of enquiry into "the resources

mobilised and that can be mobilised by the State to ensure that the TotalEnergies group
takes account of and complies with France's climate obligations and foreign policy
guidelines" (see below, paras. 672 et seq.), the IEA expressly pointed out that the NZE
scenario was one of the possible paths towards carbon neutrality on a global scale and

not the only path:

"We have frequently indicated that the NZE Scenario is a possible, but not
the only, pathway for the energy sector achieve net zero emissions by
2050. The IEA regularly considers the trends and investment plans of the
major players in the energy markets, and while we do not comment on
specific company projects individually, an analysis focusing on the oil and
gas industry is presented in our November 2023 report [...]."3?

587.Similarly, the IEA stated in its Oil and Gas Industry Report of November 2023, updated in

February 2024, that under the NZE scenario there is no set way or single trajectory for oil
and gas companies to achieve carbon neutrality at their scale or to contribute to the energy
transition, including by continuing invest in fossil fuels:

"Oil and gas companies a wide range of possible responses to the
challenges posed by net-zero transitions. It will be up to the companies
and their public and private owners to find the right solutions.

521

Exhibit 39 - IEA, "Global Energy and Climate Model", October 2024, p. 8 (available at the following
address
).

(522) Senate Report, Volume I, No. 692, p. 67 (available https://www.senat.fr/rap/r2§-692-1/r23-692-1 1.pdf).
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private companies to decide on the best way forward based on their

own_assessment of their capabilities, existing opportunities and risks,
and the energy and climate policies in place in the places where they
operate'>?3.

"Given_the wide range of possible ways to achieve net zero emissions
globally, this framework cannot cover every eventuality. It does,
however, aim to provide a more granular and data-driven discussion of
whether oil and gas companies are "playing their part" in accelerating
net-zero transitions. It is fundamental to recognise that the diversity
and _complexity _of the industry makes an _approach based on
companies being

"The framework does not seek to impose a singular approach to net
zero transitions on companies. The framework does not seek to

impose _on_companies _a_singular _approach to net zero transitions
[..]"524

588.Because the NZE scenario is based on number of assumptions or postulates, it contains

many "uncertainties, including the speed which demand and behaviour will adapt, the
actual level of energy efficiency and the rate at which new decarbonisation technologies
(e.g. hydrogen, carbon capture and storage, etc.) will be scaled up>*. For example, the
NZE scenario published in 2021 was based on possible changes in energy demand over

the decade from 2020 to 2030, based on assumptions that are now contradicted by the
facts 3%°, in particular a fall in oil demand from 2019, which did not happen.

589.Thus, since the publication of the theoretical NZE scenario in 2021, the figures published

by the IEA relating to world oil demand subsequently show that the assumptions
envisaged in the NZE scenario do not reflect the reality of this growing demand for oil. As
indicated above®?’, the latest IEA Oil Market Reports published in January and February
2025 show an increase in this demand, in contradiction with the decrease envisaged by the
IEA in its theoretical NZE scenario or in its projections in the World Energy Outlook
2024. In a recent article published in Le Monde, Mathieu Auzanneau, director of The Shift
Project, a think-tank dedicated to the energy transition, explains that :

523

524

525

526

527

Exhibit 37 - [EA, "World Energy Outlook Special Report: The Oil and Gas Industry in Net Zero

Transitions " February 2024, p. 114 (available a  the following
address

) (emphasis added).
Exhibit 37 - [EA, "World Energy Outlook Special Report: The Oil and Gas Industry in Net Zero
Transitions " February 2024, p. 146 (available a the following
address

) (emphasis added).

Exhibit 31 - [EA, "Net Zero by 2050 - A roadmap for the Global Energy Sector", May 2021, pp. 13 and 49
(available

) _
Exhibit 31 - IEA, "Net Zero by 2050 - A roadmap for the Global Energy Sector", May 2021 (available
) -
See para. 540 above.
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For gas and oil, there is only a cosmetic peak, we are rather on an
indefinite plateau”, he explains. There is a strong dose of storytelling in the
IEA's announcement, which is problematic: it gives the illusion that the
trend towards a decline in gas and oil is underway, whereas for _moment it
is essentially virtual”. The scenario based current policies predicts a
global stagnation in demand for oil and gas until 2050"5%8.

590. Similarly, Dominique Finon, Emeritus Director of Research at the CNRS, explains that:
"[i]t is regrettable that climate experts and the media have turned the results of the IEA's
normative NZE scenario into an 'imperative roadmap' (as Le Monde put it on 1-2
November). Let's stop making
+1.5°C and the associated carbon budget a religious slogan that does nothing to describe
the real possibilities of taking action, while de facto condemning emerging economies to
remain poor">?°.

591.The fluctuating and evolving nature of the NZE scenario and the impossibility of
transposing it to the scale of a company has also recently been recognised by foreign
case law. In the above-mentioned Shell case, the Court of The Hague examined the
different assumptions for reductions in gas and oil production based on various reports
submitted by the applicants, in particular those presented by the IEA in its NZE scenario.

592.1n its judgment, the Court noted that this scenario, as updated in 2023, differs from that of
2021 and highlighted its fluctuating nature. The Court therefore considered that it would
be inappropriate to oblige a company such as Shell to achieve specific reduction target in
view of the evolving nature of the scenarios and methodologies:

"7.91 The Court is of the opinion that no sufficiently clear conclusion can
be drawn from all these sources as to the required reduction in emissions
firom the combustion of oil and gas on which the civil courts could base
an order against a specific undertaking. The sources presented above refer
partly to oil and gas production and partly emissions from combustion.
They are therefore not easily comparable. What is more important is that
the different reduction figures are very divergent (...) The IEA's NZE
scenario shows in the 2023 update that the reduction trajectory for oil
and gas is different from that of 2021. Apparently, the experts have very
different opinions on the percentages to be used and the methodology to be
applied for the different calculations.

528 Exhibit 59 - Le Monde, "Energies fossiles: la baisse de la demande est-elle vraiment en vue?",14 October

2024 (available

)
Exhibit 56 - D. FINON, "Les " bombes carbone ", une curieuse invention de scientifiques lanceurs d'alerte",
Connaissance des Energies, 15 December 2023 (available at the following address:
https://www.connaissancedesenergies.org/tribune-actualite-energies/les-bombes-carbone-une-

529
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§7.92 The Court of Appeal could choose to take as its starting point a
percentage that did not emanate from the experts hired by the parties,
namely the IEA percentage. But in doing so, the Court of Appeal would
not only be ignoring the doubts that Milieudefensie et al. themselves have
raised as to the creation of the IEA forecast, but more importantly, in
doing so, the Court of Appeal would be elevating that forecast to a legally
binding standard for a specific company. That was never the intention
and, moreover, that standard is, as we have seen, subject to change. To
order Shell to achieve a fixed percentage reduction for the period up to
2030 would be incompatible with this fluctuating nature">*.

593.Similarly, in relation to the report of the United Nations High-Level Panel of Experts
referred to by the Applicants, the Court of The Hague also held that :

"7.81 The same applies to the recommendations of the UN expert report.
The fact that this expert report, as well as other documents, indicates that
companies should make maximum efforts to reduce their emissions as soon
as possible is not sufficient to transform a global average reduction
standard into a general and binding standard for Shell.">3!

594.The judgment handed down by the Court of The Hague thus confirms that the various
reports, opinions and scenarios cited by the Claimants are not such as to create any
obligation on private companies, let alone a single one, nor to dictate the way in which
they aim to contribute to the fight against climate change and achieve carbon neutrality on
their own scale.

595.Thus, the scenarios and assumptions that the Applicants would like to impose on the TTE
Group in no way represent the only way - on a global scale for the energy sector - to
achieve carbon neutrality by 2050.

» On continued investment in oil and gas

596.1n an attempt to characterise the alleged inadequacy or inappropriateness of TotalEnergies
SE's transition strategy, the Claimants accuse it of continuing to invest in new fossil fuel
projects, in contradiction, in particular, with the report of the United Nations High Level
Panel or with the [EA's NZE scenario.

597.As mentioned above, the various reports, opinions and scenarios invoked by the
Applicants are not intended to be used against private companies or to dictate the way in
which these companies implement their contribution to the fight against climate change
and their ambition to be carbon neutral.

530 Court of The Hague, Shell Plc, 12 November 2024, no.
531 Court of The Hague, Shell Plc, 12 November 2024, no.
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598.That being said, the Claimants are wrong to try to argue that TotalEnergies SE would
commit any wrongdoing by continuing to invest in oil and natural gas.

599.For example, the IEA does not rule out the possibility that an oil and gas company
could continue to invest in fossil fuels until 2030 and still be able to achieve carbon
neutrality by 2050. What's more, it rule out, in a scenario that is not TotalEnergies SE's,
that such a company could even continue to invest exclusively in oil and natural gas
without diversifying into "clean" energies:

"The main findings of the NZE scenario are the need to minimise the
emissions intensity of major oil and gas activities, the fact that no new
conventional upstream projects with long lead times are needed, and the
importance of increasing investment in clean energy.

This does not mean, however, that companies need to diversify into clean
energy to align themselves with the NZE scenario. For example, some
companies may consider that their specialisation lies in oil and gas and
decide that - rather than risk money in unknown areas of activity - others
are better placed to allocate this capital to new activities">**.

600. As part of its transition strategy, TotalEnergies SE takes into account the specific situation
of its activities and those of its subsidiaries and a realistic trajectory for energy demand
between 2020 and 2030 reflecting the trends actually observed in its market, i.e. a
growing increase in energy demand, and in particular an initial rise in demand for
o0il>33, It also takes account of the need for people to have access to reliable and affordable
energy, which is a source of economic and social development.

601.Continued investment in oil is justified by the natural rate of depletion of oil fields, which
is around 4% per year. Given the increase in energy demand, it is therefore necessary
maintain (rather than increase) production, while continuing to develop low-carbon
energies, as TotalEnergies SE is doing. The TTE Group has already

332 Exhibit 37 - Extracts from the IEA report "The Oil and Gas Industry in Net Zero Transitions", February
2024, p. 146, "The key results from the NZE Scenario are the need to minimise the emissions intensity of
core oil and gas operations, that no new long lead time conventional upstream projects are needed, and the
importance of scaling up clean energy investment. This does not mean, however, that companies have to
diversify into clean energy to be aligned with the NZE Scenario. For example, some companies may take
the view that their specialisation is in o0il and natural gas and so decide that - rather than risking money
on unfamiliar business areas - others are better placed to allocate this capital to new activities"
(emphasis added).

333 Exhibit 8 - TotalEnergies 2022 Climate Report, p. 39; Exhibit 9 - TotalEnergies 2023 Climate Report, p.
58.
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significantly reduce sales of its petroleum products between 2015 and 2024, as shown in
the table in the Climate 2025 Report>34:

Transition énergétique

Mix énergétique des productions

Pétrole
Gaz

Electricité

Molécules bas carbone [ <1 <1 <1 <1 <1

Molécules bas carbone 1 3 T 2 2 2

602. As explained above, maintaining investment in natural gas and increasing its production is

justified by the major role played by this energy source in the energy transition, given that

it emits half as many greenhouse gases as coal in electricity generation, provided, as the
TTE Group is doing, that methane emissions in the gas value chain are kept under control
because of its high global warming potential®3>.

603.Each new investment project in oil or gas by TotalEnergies SE is subject to an assessment

that takes into account the objectives the Paris Agreement. The objective set by the TTE
Group is for each new investment to help reduce the average intensity of GHG emissions
(Scopes 1 and 2)3%. These choices are producing tangible results, placing the TTE Group
among the players with the lowest carbon intensities in the industry337.

604.So, in order to meet current energy demand while avoiding major price rises and energy

supply difficulties, it would appear necessary at present to invest simultaneously in oil (to
maintain production), natural gas (to replace coal, which emits significantly more
greenhouse gases) and low-carbon energies®*®. In a recent speech in October 2024, IEA
Vice-President Mary Burce Warlick stated that "we currently have two energy economies,
which need to be carefully balanced, even as we try to stimulate and accelerate investment
in renewables and clean energy technologies" and that "it is important to understand that

534

Exhibit 11 - TotalEnergies 2025 Climate Report, p. 104.

(35) The TTE Group has set itself the goal of moving towards zero methane emissions by (i) significantly reducing

536
(537)

538

methane emissions linked to the production of natural gas (- 60% by 2025 and - 80

% in 2030 compared with 2020), and by (ii) maintaining a methane intensity of less than 0.1% on its
operated gas installations. In order to achieve this ambition, the TTE Group has been implementing major
measures for several years. The implementation of these measures has already enabled the TTE Group to
halve methane emissions from its operated activities between 2010 and 2020 alone.

Exhibit 9 - TotalEnergies 2023 Climate Report, pp. 14 and 15.

At the 2015 scope for the TTE Group's oil and gas activities, emissions from operated assets have fallen by
more than 34% compared with 2015, from 46 to 30 Mt CO2 e in 2023 (a fall of for upstream operated Oi/
& Gas and a fall of in Refining & Chemicals). In 2023, the implementation of more than 140 projects to
GHG emissions has led to a reduction of more than 1.5 Mt CO2 e in operated assets. These ongoing
reduction efforts have reduced the Scope 1+2 intensity of Upstream Oil & Gas assets from 20 kg CO2
e/boe in 2020 to 18 kg CO2 e/boe in 2023.

Exhibit 9 - TotalEnergies 2023 Climate Report, p. 9.
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continued investment in oil and , in particular, will continue
"GINTt is important and necessary a certain period of time

605.The IEA also warns against the risks of under-investment in the face of unabated
demand for fossil fuels:

"If supply were to evolve faster than demand, with a decline in fossil fuel
investment preceding a rise in clean energy technologies, prices would be
much higher and more volatile, even as the world moves towards zero net
emissions. For example, if the oil and gas industry invests in the NZE or
APS scenario, but demand continues to grow for some time (as in the
STEPS scenario), there will soon be a significant shortage of supply. This
would lead to major security of supply issues, particularly if only certain
parts of the oil and gas industry or certain geographical areas choose to
reduce production before wider efforts are made to reduce demand.

The higher price that would result from under-investment could reduce
demand, but the impact on emissions is less clear. For example, record
high natural gas prices in the EU in 2022 have led to a 3% increase in
emissions from the power sector due increased coal use. High oil and gas
prices are also highly regressive, leading to financial hardship for the
most vulnerable households and those with limited access to essential
energy products. High oil and gas prices can therefore have a significant
impact on economic growth and the competitiveness of particularly
energy-intensive industries, and should not be seen as a viable or
desirable substitute for climate policies.">*°

606.Contrary to what the Claimants allege, TotalEnergies SE's continued investment in oil and
natural gas is not likely to "lead to a carbon lock-in of the energy system over several
decades"*!. Such an argument fails to recognise the relatively small role played by
Groupe TTE in the development of hydrocarbons (less than 2%). Furthermore, this
argument is based on an erroneous and simplistic assessment of the theory of supply and
demand.

339 Exhibit 60 - Financial Post, "Oil and gas investments still needed in tandem with renewables: IEA deputy
head", 22 October 2024 (available a the
(See
also Exhibit n° 61 - The Globe and , "Oil and gas investment still necessary for smooth energy transition,
1EA executive says", 24 October 2024 (available

S ).
540 Exhibit 37 - IEA, "World Energy Outlook Special Report: The Oil and Gas Industry in Net Zero

Transitions " February 2024, p- 63 (available a  the following
address
).
4 See p. 195, para. 254 of the Claimants' main submissions.
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of energy demand and would be tantamount to conferring on TotalEnergies SE a
disproportionate power of influence over world energy demand, which is not the case (see
above, paras. 528 et seq.).

607. Accordingly, the Claimants wrongly consider that continued investment in oil and natural
gas would be indicative of any "insufficiency" or "shortfall" in the market.
"On the contrary, the purpose of maintaining these investments is to meet a current need
for fossil fuels while gradually ensuring the transition to the lower-carbon energy system
of the future. On the contrary, the aim of maintaining these investments is to meet current
fossil energy needs while gradually ensuring the transition to the lower-carbon energy
system of the future.

e On the alleged failure to respect the ""'remaining carbon budget to meet the
objectives of the Paris Agreement'".

608.In an attempt to establish the alleged "inadequacy" or "inappropriateness" of
TotalEnergies SE's transition strategy, the Claimants allege that this strategy does not
provide for "drastic reductions in GHG emissions" and would therefore not make it
possible to "comply with the carbon budget and therefore the Paris Agreement">*?,

609.However, the Claimants' approach is not convincing insofar as it once again ignores the
relatively small role played by the TTE Group in the development of hydrocarbons (less
than 2%) and in GHG emissions on a global scale (between 0.6% and 0.9% according to
the Claimants>®, it being specified that these percentages include Scope 3 emissions
corresponding not to the activities of the TTE Group but to the use of energy products by
everyone).

610.Such an approach is also completely unfounded given that, as mentioned above, the
objectives of Paris Agreement are not enforceable against private companies, nor is the
notion of a carbon budget (which does not appear in the Agreement), which is assessed on
a global scale and cannot be applied at the level of a private company.

611.1t is therefore wrong to claim that TotalEnergies SE's activities alone would have a
decisive influence on whether the global objectives of the Paris Agreement and the global
"carbon budget" would be met on a global scale.

612.1n reality, the question is not whether TotalEnergies SE
The question is not whether TotalEnergies SE "complies" with the Paris Agreement and
the "carbon budget" as the Claimants would wish, but rather whether TotalEnergies SE
is contributing, to the extent that it can, to the objectives of the Paris Agreement. The
answer is undeniably yes.

613. As explained above, in 2016 TotalEnergies SE voluntarily announced its support for the
objectives of the Paris Agreement and its desire to accelerate its transition new, lower-
carbon energies. In particular, this acceleration has resulted in an in-depth diversification
of its energy mix, involving major investments in low-carbon energies, with the aim of
making TotalEnergies SE a multi-energy group, with electricity accounting for the lion's
share of its energy mix.

42 See p. 199, para. 262 of the Claimants' main submissions.
43 See pp. 173 and 174, para. 230 of the Claimants' main submissions.
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half of its energy mix by 2050. At that date, the TTE Group would produce®44) :

Around of its energy in the form of electricity with the corresponding storage
capacity, i.e. around 500 TWh/year, which would mean developing around 400
GW of gross renewable capacity;

Around 25%, or the equivalent of 50 Mt/year of low-carbon energy molecules,
either in the form of biogas, hydrogen or synthetic liquid fuels thanks to the
circular reaction: H2 + CO2 "e-fuels";

Approximately 1 Mboe/d of hydrocarbons, mainly liquefied natural gas
approximately 0.7 Mboe/d, or 25 to 30 Mt/year) and very low-cost oil for the
remainder. This oil would be used in petrochemicals to produce around 10 Mt/year
of polymers, two-thirds of which would come from the circular economy.

614.This vision of Groupe TTE's energy mix in 2050 thus contradicts the Applicants'
peremptory argument that "the diversification of [Groupe TTE's] energy mix does not
mean that [it] has reduced its production of fossil fuels to replace it with new renewable

energy

capacity" or that Groupe TTE would be content to simply build "new" renewable

energy capacity.

"In this context, it should be noted that the IEA expressly provides for the use of
acquisitions to diversify companies in the oil and gas sector. 5%) In this respect, it should
be noted that the IEA expressly provides for the use of acquisitions to diversify companies
in the oil and gas sector:

""Mergers and acquisitions are common in the oil and gas industry |...].
They enable companies to increase their oil and gas production, diversify
into new markets, acquire new technologies, benefit from economies of
scale and increase their holdings in clean energy">*.

615.The use of acquisitions and external growth operations is therefore perfectly legitimate
and enables the TTE Group to accelerate its transformation.

616.The Claimants cannot deny that the TTE Group is undergoing a profound transformation:
initially a mainly oil company, it has become a gas group, then a multi-energy group,
building a new integrated electricity sector and another devoted to new low-carbon
molecules in the space of 10 years, while reorienting its industrial facilities, particularly in

France.

As aresult, the TTE Group's renewable electricity production capacity was zero in

S Exhibit 11 - TotalEnergies 2025 Climate Report, p. 18.

345 See p. 203, para. 267 of the Claimants' main submissions.

346 Exhibit 37 - IEA, "World Energy Outlook Special Report: The Oil and Gas Industry in Net Zero
Transitions " February 2024, p- 23 (available a the following
address

).
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2015 and 10 years later it will be 26 GW in 2024, with projects underway that will enable
it to reach 35GW in 20254,

617.As a result of this far-reaching transformation, the TTE Group is now one of the energy

majors investing most heavily in the energy transition. As mentioned above, over the next
few years, the TTE Group's investments in low-carbon energies will account for around a
third of its investments, unlike new oil and gas projects, which will only account for
around 30%°4%.

618.The investments made and the implementation of a large number of actions (including

diversification of the energy mix) have enabled the TTE Group to make significant
progress in reducing its Scopes 1, 2 and 3 emissions since 2015, and have led it to
strengthen its short- and medium-term targets all Scopes, as evidenced by the latest
figures published by TotalEnergies SE in its Climate Report **° and in its Universal
Registration Document 3° | verified by an independent third-party body in accordance
with the regulations applicable to TotalEnergies SE in its capacity as a listed company in
France®!.

619. Thus, the progress made by the TTE Group is a far cry from "lack of emissions reduction"

alleged by the Claimants 2. In this respect, it should be pointed out that, contrary to the
Applicants' completely misleading assertions®> , Scope 3 emissions will be less than 400
MtCO2eq in 2030, with a specific target of a 40% reduction in Scope 3 Oil emissions>>*,
as shown in the table above (see para. 60).

620.Finally, as mentioned above (see para. 68), TotalEnergies SE's transition strategy is

assessed annually and recognised by independent bodies renowned for their
expertise in the energy sector and decarbonisation. For example :

- The BloombergNEF "UN Sustainable Development Goals for companies" ranking of
13 April 2021 gave TotalEnergies a score of 97/100, ranking it 3rd in the world in
all business sectors combined and st in the Oil & Gas sector for taking into
account the United Nations Sustainable Development Goals (hereafter, "SDGs").
In particular, this ranking recognises the consistency of the TotalEnergies Group's
strategy with clearly stated climate objectives (SDG 13) and its transformation
into a multi-energy group with concrete achievements in low-carbon energy (SDG
7).555

547
548
549
550
551
552
553
554
555

Exhibit 11 - TotalEnergies 2025 Climate Report, p. 25.

Exhibit 11 - TotalEnergies 2025 Climate Report, p. 29.

Exhibit 11 - TotalEnergies 2025 Climate Report, pp. 106 et seq.

Exhibit 15 - Extracts from the TotalEnergies 2023 universal registration document, pp. 305 et seq.
Exhibit 11 - TotalEnergies 2025 Climate Report, p. 44.

See pp. 203 and 204, para. 268 of the Claimants' main submissions.

See pp. 203 and 204, para. 268 of the Claimants' main submissions.

Scope 3 Oil corresponds to greenhouse gas emissions linked to the sale of petroleum products.

Exhibit 19 - TotalEnergies press release dated April 28, 2021 "United Nations Sustainable Development
Goals: Total ranked in the top 3 worldwide by BloombergNEF"'.
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- The ISS ESG>*¢ again ranked the TTE Group in February 2025 as 1str ex aequo
compared to other large private companies in the oil and gas sector and gave it
"Net Zero Overall Alignment Status" with regard to its "Net Zero Alignment"
model, which requires (i) the publication of GHG emissions, (ii) setting GHG
emission reduction targets in the short term (2030 or earlier), (iii) in the long term
(2050) and (iv) implementing a decarbonisation strategy to achieve these targets>>’

b

- The Carbon Disclosure Project’*® gave the TTE Group an A- rating and tied for 1st
place® in the fight against climate change in 2021, 2022 and 2023°%;

- The MSCI’® considered in February 2025 that the TTE Group, with an ITR
(Implied Temperature Rise) score of 1.9°C, was in line with the Paris Agreement
objective of limiting the global average temperature to well 2°C3¢! ;

- In March 2025, Wood Mackenzie’®> confirmed the positioning of the
TotalEnergies Group's objectives for 2030 in relation to the IEA scenarios
(STEPS, APS and NZE) as presented in its latest Climate Report>%3.

621.Similarly, TotalEnergies SE is recognised as one of the energy investing the most in the

low-carbon transition:

- In 2018, the TTE Group was recognised as the 2(nd’European oil and gas majors
investing the most in the low-carbon transition by the "Beyond the cycle" report
published by Carbon Disclosure Project organisation.

- In 2023, the IEA identified TotalEnergies SE in its report "The Oil and Gas
Industry in Net Zero Transitions" as one of the four companies in the sector
investing most in low-carbon energy:

(556)

557

(558)

559
560

561
562

563

Institutional Shareholder Services (ISS) ESG provides globally recognised expertise on a range of
sustainability issues, including climate change, sustainable impact, human rights, labour standards,
corruption, controversial weapons and many more.

Exhibit 9 - TotalEnergies 2023 Climate Report, p. 45; Exhibit 10 - TotalEnergies 2024 Climate Report, p.
26; Exhibit 11 - TotalEnergies 2025 Climate Report, p. 42.

The Carbon Disclosure Project's (CDP) climate change questionnaire, which has evolved over time in
response to the latest climate science and global policy developments, collects climate data from the
world's largest companies on behalf of more than 680 institutional investor signatories, representing $130
trillion in assets, and more than 280 large buyers, representing more than $6.4 trillion in procurement
spend.

Exhibit 10 - TotalEnergies 2024 Climate Report, p. 26.
MSCI ESG Research is an independent provider of ESG data, reports and ratings based on published
methodologies.
Exhibit 11 - TotalEnergies 2025 Climate Report, p. 42.

Wood Mackenzie is the world's leading provider of data and analytical solutions for the renewable energy,
power and natural resources sectors.
Exhibit 11 - TotalEnergies 2025 Climate Report, p. 45.
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Clean energy investment by the oil and gas industry as a whole accounted
for 2.7% of its total capital expenditure in 2022 and 1.2% of total clean
energy investment (Figure 3.10). More than 60% of this investment comes
from four companies: Equinor, TotalEnergies, Shell and BP, each of which
has devoted between 15% and 25% of its total budgets clean energy". 5

622.The third-party validation of the TTE Group's strategy and the progress made since 2015
in reducing its Scopes 1, 2 and 3 emissions thus testify to the reality and credibility of
its ambition in terms of energy transition and its voluntary contribution to the
objectives of the Paris Agreement. Consequently, TotalEnergies SE - and a fortiori
Groupe TTE - cannot be accused of breaching any general standard of care in this
respect.

e On the role of natural gas in the energy transition and its place in TotalEnergies
SE's transition strategy

623. order to allege that TotalEnergies SE's transition strategy was "insufficient" or
"inadequate", the Claimants criticised it for using natural gas as a transition energy. In
their view, natural gas is no less of an emitter than other fossil fuels, in particular because
of the methane emissions associated with its use. They also allege, in a perfectly
peremptory manner, that gas is not a complement to renewable energies.

624.1t has to be said, however, that such arguments lack substance and in fact reflect a
fundamental dispute about the role of natural gas in the energy transition.

625.The role of gas in the energy transition is now widely recognised both global and
European level.

626.1n its fifth report (2014), the IPCC highlighted the transitional role of gas:

"GHG emissions from energy supply can be significantly reduced by
replacing the medium-efficiency coal-fired power plants currently in
operation around the world with modern high-efficiency natural gas-fired
combined-cycle power plants or cogeneration plants, provided that natural
gas is available and that fugitive emissions associated with its extraction

and supply are low or mitigated.
n565

627.More recently, in its sixth report (2022), the IPCC indicates that "natural gas could
continue to be part of energy systems until the middle of the century,

564 Exhibit 37 - IEA, "World Energy Outlook Special Report: The Oil and Gas Industry in Net Zero
Transitions " February 2024, p- 127 (available a the following
address

).
563 IPCC, "Climate Change 2014 - Synthesis Report", 2014, p. 111 (available at
https://www.ipcc.ch/site/assets/uploads/2018/02/SYR_ARS FINAL full fr.pdf).
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366 Furthermore, in its analysis of the place of fossil fuels in a low-carbon transition, taken
from the same report, the IPCC also stated that "Natural gas could continue to be part
energy systems until the middle of the century, both for electricity generation and for

use in industry and buildings" %

628. Similarly, in a report on the role of gas in the energy transition published in 2019, the IEA

stated that :

"Natural gas releases less CO2 than coal when burned, but a full comparison of
the climate impacts of the two fuels must also include their indirect emissions, i.e.
the CO2 and methane released during production, transport and processing.
Our detailed assessment of the lifecycle emissions of gas and coal supply shows
that switching to natural gas can significantly reduce emissions in almost all
cases. In 2018, gas produced average 33% fewer emissions than coal per unit of
heat used in industry and buildings, and 50% fewer emissions than coal per unit of
electricity generated">%8.

"As far as CO2 is concerned, burning natural gas reduces emissions by around
40% compared with coal for each unit of energy produced. The advantage over
oil is less striking but still substantial: CO2 emissions from gas combustion are
around 20% lower than from oil">%.

"Gas is almost always better than coal on _a life-cycle basis. Coal production also
generates significant indirect emissions. For this report, we have developed new
estimates of the CO2 and methane emissions that occur in the global coal supply
chain. [...] However, coal combustion generates much higher emissions than
natural gas combustion. On a life-cycle basis, when we compare coal and gas
used to electricity or heat, we find that 98% of the emissions are due to the
combustion of coal.

% of the gas consumed today has lower emissions intensity coal">°.

566

567

568

569

570

IPCC, "Climate change 2022: Mitigation of Climate Change", 2022, pp. 698 and 699 (available at
https://www.ipcc.ch/report/ar6/wg3/).

IPCC, "Climate change 2022: Mitigation of Climate Change", 2022, pp. 698 and 699 (available at
https://www.ipcc.ch/report/ar6/wg3/). B
Exhibit 30 - IEA, "The Role of Gas in Today's Energy Transitions", 2019, p. 16 (available at the following
address following address

Exhibit 30 - IEA, "The Role of Gas in Today's Energy Transitions", 2019, p. 35 (available at the following
address following address

).
Exhibit 30 - IEA, "The Role of Gas in Today's Energy Transitions", 2019, p. 41 (available at the following
address following address

).
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629.The graph below, produced by the IEA, clearly demonstrates the lower life-cycle
emissions of natural gas compared with coal both heating and electricity generation®’! :

Full lifecycle emissions intensity of global coal and gas supply, 2018
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630. With regard to methane emissions associated with natural gas, TotalEnergies SE's control
of methane emissions is at the heart of its strategy, due to its warming potential which is
25 times greater than CO2 over 100 years’’?, and without the control of the TTE Group's
methane emissions associated mainly with the production of natural gas (and released into
the atmosphere without combustion), natural gas would not be able to fully play its role as

a transition energy, as TotalEnergies SE has been publicly reminding the public since
201637,

631.Contrary to what the Claimants claim, methane emissions can be identified and controlled,
as the IEA>7* points out:

"Fossil fuel use is the second largest source anthropogenic methane
emissions, accounting around 120 million tonnes (Mt) in 2022. Coal, oil and
natural gas were each responsible for almost 40 M¢t" and "It is probably in the
fossil fuel sector that the greatest potential for rapid and inexpensive
reductions in methane emissions lies. We estimate that more than 80 Mt of
annual methane emissions from fossil fuels can be avoided by 2030 using
existing technologies. [The technologies and measures to prevent emissions
are well known and have already been deployed around the world. Leak
detection and repair campaigns, the installation of

7t Exhibit 30 - IEA, "The Role of Gas in Today's Energy Transitions", 2019, p. 15 (available at the following

address following address

).
The IPCC considers that the global warming potential of methane is between 84 and 87 if we consider its
impact over a period of 20 years (GWP20) and between 28 and 36 if we consider its impact over a period
of 100 years (GWP100).
Exhibit No. 3 - TotalEnergies Climate Report 2016, p. 24; Exhibit No. 4 - TotalEnergies Climate Report
2017, pp. 26 and 27; Exhibit No. 5 - TotalEnergies Climate Report 2018, p. 27; Exhibit No. 6 -
TotalEnergies Climate Report 2018, p. 27.
TotalEnergies 2019, p. 6; Exhibit 7 - TotalEnergies 2020 Climate Report, p. 22.

Exhibit 34 - IEA, "The Imperative of Cutting Methane from Fossil Fuels", October 2023, pp. 4 and 10
(available at ).
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Emission control devices and the replacement of components that emit
methane by design are key examples".

632.1In this respect, the TTE Group is committed to implementing an ambitious strategy to
control and reduce methane emissions, based not only on existing technologies (whose
effectiveness is recognised by the IEA in the above-mentioned report) but also on the
continuous improvement of these technologies.

633.The TTE Group has set itself the goal of moving towards zero methane emissions thanks
to the implementation major measures over several years®’>. The implementation of these
measures has already enabled the TTE Group to halve methane emissions from its
operated activities between 2010 and 2020376, By 2024, methane emissions from operated
assets had also fallen by 55% compared with 2020, confirming its ambition of an 80%
reduction by 2030 compared with 2020 (well beyond the 75% reduction recommended by
the IEA in its NZE scenario)”’.

634.1In light of its strategy to control methane emissions, the TTE Group has been awarded
"Gold Standard status by the International Methane Emissions Observatory (United
Nations Programme)®’8) for 2021, 2022, 2023 and 2024. This status, obtained for the
fourth consecutive year, confirms the progress made by the Group and the robustness of
its strategy©®”?), including the detection of methane leaks, and recognises its role as a
model in this area.

635.With regard to the role of natural gas in the energy transition and its complementary
nature to renewable energies, it should be noted first and foremost that until

575 Exhibit 11 - TotalEnergies 2025 Climate Report, pp. 50 and 51.

576 Exhibit 9 - TotalEnergies 2023 Climate Report, p. 30.

571 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 51.

578 The EEMI is a data-driven, action-oriented initiative of the United Nations Environment Programme,
supported by the European Commission, which aims to catalyse a dramatic reduction in methane
emissions, starting with the energy sector.

(79) Exhibit 43 - United Nations Environment Programme, "International Methane Emissions Observatory, An
Eye on Methane: International Methane Emissions Observatory 2023 Report", 2023,

p- 65 (available a the

); see also: Exhibit 11 - TotalEnergies 2025 Climate Report, p. 51.
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2023, Greenpeace considered natural to be "very useful at this time to ensure the
transition to a future based on renewable energies" 3%

Mon électricité verte CLASSEMENT BLOG FAQ METHODOLOGIE NL

by GREENPEACE

FAQ

Electricité verte

Pour Greenpeace, qu'est-ce que I'électricité verte ? O]

Selon la définition classique, I'électricité verte est I'électricité produite & partir de sources d'énergie renouvelables, ce qui exclut la production d'électricité & partir de
combustibles fossiles et I'énergie nucléaire. Mais pour étre vraiment verte, 'énergie renouvelable devrait également étre utilisée de maniére durable. Par exemple, on peut
replanter des arbres pour remplacer ceux gui servent 4 produire des granulés de bols, mais ¢a ne rend pas pour autant l'utilisation de ces granulés durable. |l existe aussi
des sources d'énergie telles que le gaz naturel qui ne sont pas rencuvelables mais qui sont néanmeins bien utiles en ce moment pour assurer la transition vers un avenir
fonde sur les énergies renouvelables. Ces sources obtiennent une note neutre dans notre classement.

636.Greenpeace even expressly recognised the role of natural gas as a complement to
renewable energies to manage their intermittency:

"Unfortunately, gas-fired power stations are still indispensable in today's
energy system. They remain an important source of energy for the transition
to 100% renewable energy. Their flexibility allows them to work well with
variable renewable energy sources such as wind and solar. Power stations
with a high "base load", such as coal-fired and nuclear power stations, do not

have this flexibility">8!.

637.1t is generally acknowledged that natural gas is now needed to complement renewable
energies, which are intermittent and seasonal by nature. Contrary to what Demanders
claim, there are currently no solutions that make it possible "manage" the intermittence
over several days or weeks and the seasonal nature of renewable energies. The TTE Group
is investing heavily in the research and development of new electricity storage
technologies and has set itself the target of achieving SGW of storage capacity by 2030%2,

638.The IEA, for example, emphasises the complementary nature of natural gas to renewable
energies®® , stressing the need to ensure the security of the energy system and to benefit
from flexibility in sources.

(580) Mon Electricité Verte by Greenpeace, "FAQ - Pour Greenpeace, qu'est-ce que l'électricité verte?", 2020
(available a the
https://web.archive.org/web/20200925040235/https:/monelectriciteverte.be/faq/).

(81 Mon Electricité Verte by Greenpeace, "Méthodologie de classement des fournisseurs 'électricité 2021",
2022 (available a the
https://web.archive.org/web/20230321053651/https:/monelectriciteverte.be/methodologie

/).

382 Exhibit 9 - TotalEnergies 2023 Climate Report, p. 26.

G83)  AIE, "Why is natural gas important?" (available at https://www.iea.org/energy- system/fossil-fuels/natural-

gastracking).

181
EUI-1219413487v7



electricity supply, given the intermittent and seasonal nature of renewable energies>8*:

"Energy security means having a reliable and stable supply of electricity that can
meet demand at any time and at an affordable price. Electricity supply has
always had to meet demand continuously, on a timescale of seconds or less, in
order to maintain system stability. However, electricity systems are becoming
more complex and the need for flexibility in electricity systems is expected to
increase sharply in the future due to the growing share of variable energies
such _as wind and solar_photovoltaics (PV), as well as increasing demand
electricity. [Thermal power stations, including unabated fossil fuel power
stations and low-emission technologies (such as nuclear, fossil fuels with carbon
capture and storage, bioenergy, hydrogen and ammonia), remain important
suppliers of seasonal flexibility until 2040".

639.The key role of natural gas in the energy transition, and its complementary nature to
renewable energies, is also recognised in European regulations, more specifically in the
European Taxonomy % , which is intended in particular to guide private investment 38
Contrary to what the Applicants claim, this inclusion in the European Taxonomy is based
on an established scientific reality and on the need to

384 Exhibit 35 - TEA, "World Energy Outlook 2023", October 2023, pp. 171, 173 and 175 (free translation
available at https://www.iea.org/reports/world-energy-outlook-2023?language=fr). See also the following
extracts: "As the share of wind and solar PV in electricity generation increases at the expense of fossil
fuels, the frequency and duration of periods of low wind coinciding with cloudy skies and low
temperatures contribute significantly to seasonal flexibility needs. This has a substantial impact on the
operation of the dispatchable electricity fleet, particularly natural gas-fired power stations and
hydroelectricity, which have to absorb most of the variations between seasons and years".

85 See in particular European Regulation no. 2020/852 of 18 June 2020 on the establishment of a framework to
encourage sustainable investment and Delegated Regulation no. 2022/1214 of 9 March 2022 on the climate
objectives of the European Union taxonomy including certain gas activities on the list of transitional
activities that contribute to mitigating climate change.

European Commission, "Questions and answers on the complementary delegated act relating to the climate
objectives of the EU taxonomy concerning certain activities in the gas and nuclear sectors "

February 2022 (available a the

https://ec.europa.eu/commission/presscorner/detail/fr/qanda_22 712: "[...] The proposals
put forward by the European Commission are based on solid evidence: the "Adjustment to Objective 55"
package rests on a common analytical basis centred on the modelling of the energy system. According to
these modelling scenarios, natural gas will continue to play an important role in terms of consumption and
production until 2030, after which we expect this role to decline until 2050. During the transition of our
energy system, electricity generation from natural gas will change its function and will increasingly play a
facilitating role to allow renewable electricity to gain ground and guarantee stability supply. [...] The
complementary Delegated Act [on the climate objectives of EU taxonomy] recognises the specific role that
natural gas activities play in the transition. The carefully developed set of technical review criteria ensures
that all relevant requirements of the Taxonomy Regulation are met. By recognising the role natural gas in
the transition, the delegated act, while contributing to a sustainable transition, also takes into account the
different situations in the Member States" (emphasis added)).

586
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gradually support the transition of the energy system towards increasingly low-carbon
energies (see above, paras. 567 et seq.).

640.More recently, the agreement reached between the States the end of COP 28
emphasised the transitional role played by gas. The agreement calls for "accelerated
efforts to phase out coal-fired power generation" and "a just, orderly and equitable
transition away from fossil fuels in energy systems", while expressly recognising that
"transition fuels can help facilitate the energy transition while ensuring energy
security">%7,

641.Even more recently the Group of Gas Experts of the Committee on Sustainable Energy of
the United Nations Economic Commission for Europe’® reiterated the key role of natural
gas in the energy transition at its '™ session in May 2024:

" 24. The panel recognised the fundamental role of natural gas in
achieving the United Nations Sustainable Development Goals, meeting the
world's growing energy needs and ensuring universal access to affordable,
reliable, sustainable and modern energy for all. [...]

26. The expert group supported the recognition of natural gas as a
transitional fuel.

27. The panel concluded that a resilient energy system is one that
maximises energy security, affordability and environmental sustainability.
The Panel remained committed to the work of the Commission on building
the Resilient Energy Systems Platform, in which natural gas would
continue to play a key role in ensuring the resilience of future energy
systems. [...] " °%.

642.The role of natural gas in TotalEnergies SE's transition strategy has already led to
significant progress, since the emissions reductions induced by the use of LNG by TTE
Group customers in 2024 to replace fuel oil and coal are estimated at around 83
MtCO2e>°.

643.1t follows from the foregoing that the role of gas in the energy transition is fully
recognised and substantiated. The Claimants cannot therefore accuse TotalEnergies SE of
any "insufficiency" or "inadequacy" of its transition strategy in this respect, nor a fortiori
of any breach of the general standard of care.

387 Exhibit 41 - COP 28 Agreement of 13 December 2023, pp. 5 and 6 (available
https://unfcce.int/sites/default/files/resource/cma2023_L17 adv.pdf?download=)

One of the aims of this group is to help achieve sustainable development objectives, particularly in terms of
the energy transition, by reducing greenhouse gas emissions and supporting access to clean, affordable

(588)

energy.
89 United Nations Economic and Social Council, Report of the 11™ session of the Group of Experts on Gas, 10
May 2024, p- 4 (available

390 Exhibit 11 - TotalEnergies 2025 Climate Report, pp. 62 and 107.
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e On legitimacy of carbon offsetting

644.1In order to allege the alleged "inadequacy" or "inappropriateness" of TotalEnergies SE's
transition strategy, the Claimants criticise TotalEnergies SE's use of carbon offsetting
technologies, in particular nature-based carbon sinks such as forests and wetlands, which
allow carbon credits to be accounted for corresponding to the volume of carbon stored in
these development or protection investments>®!.

645.First of all, it should be remembered that the use of carbon offsetting is perfectly
authorised®®? and that it allows residual emissions to be offset, i.e. emissions that could not
be avoided or reduced by implementing the action levers provided for this purpose.

646. With regard to use of carbon credits, the [PCC states in its latest report :

"Economic instruments, including carbon taxes, emissions trading schemes
(ETSs), the purchase of emission reduction credits, subsidies for energy
efficiency, renewable energy and research and development, and the removal of
fossil fuel subsidies, provide a financial incentive to reduce emissions. [...] They
have proven effective in promoting the implementation of low-cost emission
reductions, and practical experience has led to progress in the design of market
mechanisms (strong evidence, high agreement).">*

647.The Claimants' main criticism of use of carbon credits is that they would be a way for the
TTE Group to avoid reducing its own emissions.

648.However, as mentioned above (see in particular paras. 56 et seq. and 618 et seq. above),
the TTE Group is implementing a large number of actions designed to significantly reduce
its emissions linked to its industrial and commercial activities (Scopes 1 and 2) in order to
achieve a target of 25 to 30 MtCO2e in 2030. These actions aim in particular to (a) ensure
the energy efficiency of its production facilities, (b) put an end to the routine flaring of
natural gas during the operation of its gas and oil facilities, (¢) move towards zero
methane emissions by significantly reducing methane emissions linked to the production
of oil and natural gas with a target of reducing operated emissions by 80% by 2030 (vs
2020)**4. The implementation of these actions has led to a significant reduction in

391 See pp. 207 to 210, paras. 274 et seq. of the Claimants' main submissions.

(92) Articles L. 229-55 to L. 229-60 of the French Environment Code define a regulatory framework specifically
applicable to carbon offsetting mechanisms.

593 IPCC, "Climate Change 2022 - Mitigation of Climate Change", p. 1384 (available at
https://www.ipcc.ch/report/ar6/wg3/downloads/report/IPCC_AR6 WGIII_FullReport.pdf). ~

394 Exhibit 13 - Extracts from the TotalEnergies 2021 Universal Registration , p. 15; Exhibit 12 - Extracts
from the TotalEnergies 2020 Universal Registration Document, p. 128; Exhibit 7 - TotalEnergies 2020
Climate Report, p. 4 and pp. 18 to 24; Exhibit 8 - TotalEnergies 2022 Climate Report, pp. 16 and 34-35.
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of the TTE Group's Scopes 1 and 2 emissions since 2015 (-36% in 2024 compared with
2015) (see above, para. 60).

649. As part of the TTE Group's objective of reducing Scopes 1 and 2 emissions by 40%
compared with 2015 by 2030, the voluntary offsetting of residual emissions by Nature
Based Solution (NBS) carbon credits will only take place from 2030 onwards for its
residual emissions, on the basis of consumption of around per year of the Group's stock
of carbon credits>%.

650.By 2050, the TTE Group's residual Scopes 1 and 2 emissions would represent only 10
MtCO2e, which would be fully offset by the use of carbon credits>%.

651. At no time do the Claimants demonstrate that the use of carbon credits would be used to
offset non-residual Scopes 1 and 2 emissions or that Groupe TTE would use these credits
in order to avoid reducing its Scopes 1 and 2 emissions.

652.The Claimants' criticisms of the certification of NBS carbon credits by the certification
body Verra are based on an isolated study based on a questionable methodology®®’ . Such
a study is therefore not such as to call into question the appropriateness of using carbon
credits.

653.1t follows from the above that the use of voluntary carbon credits to offset the TTE
Group's residual Scopes 1 and 2 emissions is not such as to characterise any
"insufficiency" or '"inadequacy" of TotalEnergies SE's transition strategy and,
consequently, any breach of the general standard of care.

395 Exhibit 11 - TotalEnergies 2025 Climate Report, pp. 46 and 64.

396 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 18.

97y Exhibit 55 - Verra, "Verra Response to Guardian Article on Carbon Offsets", 18 January 2023 (available
https://verra.org/verra-response-guardian-rainforest-carbon-offsets/). Loosely translated from : "We are
aware of the West et al. 2020 and 2023 and Guizar-Coutifio et al. 2022 studies, which compare regional
deforestation with project deforestation rates and on which the Guardian and Die Zeit base their claims.
Although these studies provide data that is a useful contribution to the wider work on optimising
methodologies for forest carbon projects, they are of limited use in assessing the impact of REDD projects
they do not take into account site-specific drivers of deforestation. More specifically, they lead to erroneous
conclusions because they rely on synthetic controls that do not accurately represent pre-project conditions
in the project area, as the authors of the studies themselves acknowledge. Synthetic controls compare a
project to a control scenario based on a set variables that have an impact on deforestation, known as
covariates, whereas Verra's approach to REDD projects compares them to real areas. Synthetic controls
are used effectively by Verra for certain types of project, such as improved forest management in North
America. However, this approach is not suitable for REDD projects because of the difficulty of finding
points that match inside and outside the project area at the start of the project".
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e On the legitimacy of using CCUS technologies

654.In order to allege the alleged "imsufficiency" or "inadequacy" of TotalEnergies SE's
transition strategy, the Claimants also criticise TotalEnergies SE for planning to use CO2
capture, utilisation and storage (CCUS) technologies*?.

655.The TTE Group is considering the use of CO2 capture and storage (CCS) technologies
and is currently studying the possibility of recovering CO2 in the future via CO2 capture
and utilisation (CCU) technologies>®.

656.By 2050, the TTE Group's Scope 3 emissions would around 100 Mt CO2 e/year. To
achieve carbon neutrality, together with society, TotalEnergies SE would contribute to
"eliminating" the equivalent of 100 Mt/year of CO2 produced by its customers thanks to a

range of carbon utilisation (CCU) and carbon capture and storage (CCS) solutions of
around 100 Mt CO2 e/year.5%

657.However, it is important to specify the context in which the use of these technologies is
envisaged:

- Following the example of nature-based carbon offsetting, the use of CCS and
CCU technologies will primarily concern third-party emissions, as well as the
residual emissions of the TTE Group, which cannot be reduced or avoided. The
TTE Group's strategy gives priority to decarbonising its activities in order to
reduce Scope 1+2 emissions from its Upstream Oil & Gas, refining and LNG®!
plant assets.

- While it is true that the development of CCUS technologies represents a
technological challenge, the IEA includes their use in its NZE scenario and
expressly recognises the role they will play in the energy transition, while
encouraging the acceleration of their development:

"Carbon capture, utilisation and storage (CCUS), hydrogen and
hydrogen-based fuels, and sustainable bioenergy are essential to

achieve net zero emissions; rapid progress is needed between now
2030"%0?

- In its November 2023 report on the oil and gas industry, updated in February
2024, the IEA also foresees an important role for CCUS technologies:

398 See pp. 210-214, paras. 277 et seq. of the Claimants' main submissions.

9 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 63.

600 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 18.

601 Exhibit 11 - TotalEnergies 2025 Climate Report, p. 63.

602 Exhibit 33 - IEA, "Net Zero Roadmap A Global Pathway to Keep the 1.5 °C Goal in Reach - Update",
September 2023, p- 15 (available a the at
https://iea.blob.core.windows.net/assets/9a698da4-4002-4e53-8ef3-

631d8971bf84/NetZeroRoadmap A GlobalPathwaytoKeepthel.5CGoalinReach-2023Update.pdf).
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"The oil and gas industry is well placed to develop some of the
technologies that are crucial to net-zero transitions. Around 30% of
the energy consumed in a net-zero energy system in 2050 comes
from low-emission fuels and technologies that could benefit from the
skills and resources of the oil and gas industry. These include
hydrogen and hydrogen-based fuels, carbon capture, utilisation and
storage (CCUS), offshore wind, liquid biofuels, biomethane and
geothermal energy. Oil and gas companies are already partners in a
large proportion of the planned hydrogen using CCUS and
electrolysis. The oil and gas industry is involved in 90% of the CCUS
capacity in operation worldwide. CCUS and direct air capture are
important technologies for achieving net zero emissions, particularly
for tackling or offsetting emissions in sectors where there are few
mitigation options."3

- The use of CCUS technologies is provided for in the regulations of certain
Member States of the European Union, including France$%4.

- The use of CO2 capture and storage technologies and carbon offsetting is
expressly provided for and regulated by the European Commission, which on 6
February 2024 adopted a communication on industrial carbon management, which
recognises the role of CCS technologies in the energy transition and sets out the
Commission's ambitions regarding the implementation of a strategy to stimulate
the deployment of these technologies in the EU®%. Incidentally, we note the
contradiction between the fact that the Claimants intend to impose a set of reports,
opinions and scenarios of a non-regulatory nature on TotalEnergies SE (see supra,
paras. 577 et seq.) and the fact that they rely on the absence of "binding
regulatory nature" of the Commission's communication to maintain that the TTE
Group could not envisage using CCUS technologies.

658.Faced with all of the above elements recognizing the legitimacy of the use of CCUS

technologies, the Plaintiffs limit themselves to concluding, in a perfectly peremptory
manner, that "the defendant's use of CCUS technologies

603

604

Exhibit 37 - IEA, "World Energy Outlook Special Report: The Oil and Gas Industry in Net Zero
Transitions " February 2024, p. 15 (available a  the following
address
) (emphasis added).
Articles L. 229-32 et seq. of the French Environment Code govern "The operation of carbon dioxide
geological storage sites to help combat global warming".

Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions, "Towards an ambitious industrial carbon
management strategy for the EU",

6 February 2024 (available https://eur-lex.europa.cu/legal-
content/FR/TXT/PDF/?uri=CELEX:52024DC0062).
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to reduce its GHG emissions does not make it possible to achieve carbon neutrality in
2050 while respecting the carbon budget".

659.However, it must be noted that they do not demonstrate in any way why the development
and use of CCUS technologies to eliminate the equivalent of 100 Mt/year of CO2
produced by the Group's customers would characterise an "insufficiency" or "inadequacy"
of its transition strategy. In this context, the Claimants cannot seriously argue that the use
of CCUS technologies in TotalEnergies SE's transition strategy would constitute any
breach of the general standard of care.

6) TotalEnergies SE is not guilty of any
greenwashing or greenwashing.

660. The Claimants allege that TotalEnergies SE is guilty of
"©06) Tn support of this argument, the Plaintiffs refer to three communications that they
consider to be "advertisements". In support of this argument, the Claimants refer to three
communications that they consider to be "advertisements". Of these communications, two
came from TotalEnergies SE and one from Groupe TTE's Belgian subsidiary, the latter
not being a party to these proceedings:

- The first, from TotalEnergies SE, dated 14 June 2021, concerns the
decarbonisation of the TTE Group's activities:

e TotalEnergies
14 June 2021 . @

Overview Comments

I M Si la demande de pétrole va dédiner, le monde continuera a en
avoir besoin. TotalEnergies s'engage a #décarboner les chaines de
production & de fourniture d'hydrocarbures de tous ses projets
pétroliers en agissant sur leurs émissions via trois leviers i

« % Eviter

lRéduire

™ Compenser

La production et les ventes de produits pétroliers représenteront
moins de 20% en 2050 contre 55% en 2020.
#MoreEnergiesLessEmissions #1daylenergy

® https://tot.al/3zgow5R

See less

- The second, also from TotalEnergies SE, dated 15 June 2021, concerns the
environmental characteristics of natural gas:

606 See pp. 214 and 215, paras. 284 and 285 of the Claimants' main submissions.
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661.Contrary to what the Claimants allege, these communications are informative and in no
way constitute advertising falling within the scope of "commercial practices" within
meaning of Article 2(d) of Directive 2005/29/EC of 11 May 2005 concerning unfair
business-to-consumer commercial practices (hereinafter the "UCP Directive") ©07,

TotalEnergies

Comments

Abondant, bon marché et flexible, le gaz est I'énergie fossile la moins
émettrice de gaz a effet de serre.

Complément indispensable des énergies renouvelables, c'est aussi un
substitut au charbon & au pétrole pour fournir en énergie des
millions de foyers # et transformer la mobilité & Il joue un réle
majeur dans la stratégie de TotalEnergies et représentera 50% de nos
productions et ventes en 2030.

#MoreEnergiesLessEmissions #1daylenergy
See less

The third, from the Belgian subsidiary of the TTE Group, dated 28 November
2022, relates to the Group's ambition to be carbon neutral, together with society,
by 2050 and the action levers implemented to this end:

= TotalEnergies @
maewer  November 28, 2022 - @

Energie staat centraal in één van de grootste uitdagingen van de 21e eeuw: het behoud van onze
planeet die bedreigd wordt door de klimaatverandering. Onze rol als muti-energiebedrijf bestaat er
dus in om te blijven werken in overeenstemming met het Akkoord van Parijs, dit met het oog op het
bereiken van koolstofneutraliteit in al onze wereldwijde activiteiten tegen 2050, samen met de
samenleving.

/0 Laten we eens kijken waar we staan en wat onze ambities zijn!

L'énergie est au coeur de I'un des défis les plus importants du XXle siécle : préserver notre planéte
menacée par le changement climatique. En tant qu'entreprise multi-énergies, notre réle consiste dong
a continuer d'opérer conformément a I'Accord de Paris, en vue d'atteindre la neutralité carbone dans
toutes nos activités mondiales d'ici a 2050, en collaboration avec |a societe.

» 2 Voyons ol nous en sommes et observons nos ambitions

10 billion
people
r will need

L FalaT=1Lal¥i

transposed into Belgian law by Article 1.8, 23° of the CDE.

662.Firstly, two of these communications come from TotalEnergies SE which, as mentioned

above, does not market any goods or services to

607 Article 2(d) of the UCP Directive (OJEU, L 149/22, 11 June 2005) defines the concept of commercial
practice as "any commercial action, omission, course of conduct, approach or communication, including
advertising and marketing, by a trader, directly related to the promotion, sale or supply a product to
consumers". This definition coincides with that given Article 1.8, 23° of the CDE, namely "any action,
omission, conduct, approach or commercial communication, including advertising and marketing, by a

business, directly connected with the promotion, sale or supply of a product".
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consumers in Belgium or elsewhere. The third, from the Belgian subsidiary of Groupe
TTE, is not intended to promote any goods or services whatsoever.

663.Secondly, these communications are strictly for institutional purposes and are not a
commercial nature. They follow the change of name of
They are part of the continuity of the Group's changeover from "Total" to "TotalEnergies"
in 2021. As such, they present the actions implemented by the TTE Group as part of the
energy transition and the means implemented to achieve its ambition of carbon neutrality
by 2050, together with society. Simply reading these communications shows that they are
not directly related to the promotion, sale or supply of a product to consumers.
Consequently, they are not likely to fall within the scope of the prohibition on misleading
commercial practices, which necessarily requires, as provided for in the UCP Directive, a
direct link with the promotion, sale or supply of a product to Belgian consumers.

664.1In any event, these communications are not false or misleading:

- The corporate communication on the decarbonisation of the TTE Group's

activities provides a factual description of the three "avoid - reduce - offset" action
levers that have been concretely implemented to decarbonise the hydrocarbon
production and supply chains. It also contains a link to the corporate page.
At the date of the communication, the "L'énergie se réinvente"
(https://tot.al/3zgow5SR) website provided information on the transformation of the
TTE Group as well as a link to the Climate 2020 report describing the actions
implemented in this respect®®,

- The aim of the corporate communication on natural gas is to inform all the TTE
Group's stakeholders about the role of natural gas in its energy transition strategy.
It points out that natural gas emits fewer greenhouse gases than other fossil fuels
(coal and oil) and complements renewable energies, as recognised by the IPCC
and the IEA, as mentioned above (see above, paras. 626 et seq.). As regards the
criticism put forward by the Claimants concerning the "cheap nature of natural
gas, it should be remembered that this communication dated from July 2021 and
was based on a comparison with other fossil fuels. However, as the IEA's Word
Energy Outlook 2021¢% shows, the price of natural gas in Europe and the United
States was still well below that of oil and close to that of coal at that time, making
it "cheap" at the time the communication was published. It contains a link to the
corporate page "L'énergie se réinvente" (https://tot.al/3zgow5SR) providing, at the
date of the communication, information on the transformation of the TTE Group.

608 Exhibit 7 - TotalEnergies 2020 Climate Report, pp. 18, 21, 32 and 40.
609 Exhibit 32 - IEA, "Oil, natural gas and coal prices by region, 2010 - 2021", 13 October 2021 (available at
).
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- The aim of the corporate communication relating to the Group's ambition to be
carbon neutral, together with society, by 2050, relayed by the Belgian subsidiary
of the TTE Group, is to inform all the stakeholders of the TTE Group about the
action levers implemented to achieve this ambition and the way in which the
Group intends to contribute, in its own way, to achieving the global objectives of
the Paris Agreement. As explained in detail above (see above, paras. 620 et seq.),
the third-party validation of the TTE Group's strategy and the progress made since
2015 in reducing its Scopes 1, 2 and 3 emissions testify to the reality and
credibility of its ambition in terms of energy transition and its voluntary
contribution to the objectives of the Paris Agreement. Lastly, with regard to the
Applicants' reference to ADEME's position on the use of the term "neutrality",
recently adopted European texts, which refer to the concept of carbon neutrality
(or equivalent concepts) at the level of companies, contradict the general exclusion
advocated by ADEME, which is not regulatory in nature®!°.

665.In this context, these communications are descriptive and purely informative in nature,
and at no point do the Claimants demonstrate that they are allegedly misleading. In any
event, Groupe TTE's transformation into a multi-energy group and its ambition to become
a major player in the energy transition are amply supported by all the actions implemented
in accordance with its transition strategy and its ambition to be carbon neutral by 2050,
together with society (see supra, paras. 40 et seq.).

666.Finally, the Claimants refer to the communications relating to new investment projects
ofthe Group TTE, whichthey donot qualify moreover not as
"advertising". ') And for good reason, these communications do not in any way
constitute commercial practices their sole purpose is to provide information about projects
and they are not intended to directly promote a good or service. This argument is therefore
inoperative.

667.1t is clear from the foregoing that at no time do the Claimants establish any misleading
commercial practice on the part of TotalEnergies SE or its Belgian subsidiary, which is
not a party to these proceedings. Consequently, no alleged breach of the general standard
of care has been demonstrated.

@) Conclusion interim

668.1t follows from the foregoing that the Claimants have at no time demonstrated that
TotalEnergies SE was at fault in the conduct of its business.

610 See particular Directive 2024/825 of 28 February 2024 revising Directive 2005/29/EC on unfair commercial
practices of 11 May 2005 and the proposal for a Directive on the justification and communication of
explicit environmental claims. These texts, which will provide a framework for companies' commercial
communications on their carbon neutrality strategy, specify the conditions under which companies will be
able to use the concept of carbon neutrality (or equivalent concept) on their own scale, as part of a
communication adapted to their situation on a case-by-case basis.

o1l See p. 217, para. 288 of the Claimants' main submissions.
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TTE Group's activities are perfectly legal and strictly governed by the many applicable
regulations. All of the activities carried out by Groupe TTE are perfectly legal and strictly
governed by the many applicable regulations.

669.In a complex global energy system whose players are extremely varied (private
companies, state oil companies, states, the European Union, consumers, investors), the
investments made by the TTE Group and the actions implemented as part of its transition
strategy have enabled the Group to make significant progress in reducing its GHG
emissions since 2015 and confirm the realistic nature of its ambition to be carbon neutral
by 2050, together with society, and of its voluntary contribution to the objectives of the
Paris Agreement.

670.Consequently, there is no alleged breach of the general standard of care against
TotalEnergies SE.

1v. TotalEnergies SE's behaviour outstrips that of its

671.1In order to confirm that TotalEnergies SE's behaviour in relation to climate change is not
deviant from that of an ordinarily prudent and diligent person in the same circumstances,
it is relevant to compare the behaviour adopted by TotalEnergies SE in relation to climate
change with that of other international players in the energy production market.

672.In this respect, the above-mentioned report by the commission of enquiry set up at the
initiative of the French Senate's "Solidarité et Territoires" ecologist group and chaired by
Yannick Jadot is illustrative.

673.Starting with the case of the TTE Group, the Commission of Inquiry examined the
collective capacity of the French State to successfully complete the energy transition, in
accordance with the objectives and frameworks set by the public authorities. Between
January and May 2024, the Commission of Inquiry held more than 40 hearings devoted to
the resources mobilised and that could be mobilised by the State to ensure that the TTE
Group took account of and complied with France's climate obligations and foreign policy
guidelines.

674.0n 12 June 2024, the Senate committee of enquiry published its report®'? in which it
emphasised that the efforts made by the Group towards the energy transition were greater
than those made by the other oil and gas majors, particularly those in the UK and the
US. This conclusion is based on the hearings

612 French Senate, Rapport fait au nom de la commission d'enquéte sur les moyens mobilisés et mobilisables par
I'Etat pour assurer la prise en compte et le respect par le groupe TotalEnergies des obligations climatiques
et des orientations de la politique étrangere de la France - Tome I, 2023-2024, no. 692 (hereinafter, the
"Senate Report, Tome I").
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scientific or economic figures who were asked assess the performance of the TTE Group in relation to
its competitors®!3.

675.1t should be noted that this report does not identify any misconduct on the part of Groupe
TTE, but on the contrary emphasises Groupe TTE's compliance with the applicable
regulations®!, recommending in particular that Groupe TTE be supported and encouraged
in its efforts to promote the energy transition®’>. The report also stresses that the TTE
Group is now a symbol of transformation in the face of the climate challenge:

"TotalEnergies is still a symbol of our energy (in)dependence and of our
ability to move away from fossil fuels as soon as possible. This report is
not, therefore, an_indictment of TotalEnergies or the other energy
companies, since that would be tantamount to putting our collective
choices over the last sixty years on trial. The commission of enquiry also
recognises that the efforts made by TotalEnergies to initiate its energy
transition_are greater than those made by the other Anglo-Saxon oil and
gas 'majors' and the national companies of the oil and gas producing
countries"®10.

676.1t should also be noted that of the 33 recommendations made in this report, only three
relate to Groupe TTE, the other thirty being intended to recall, redefine and strengthen the
central role of the State in the energy transition®!’.

677.Similarly, as mentioned above (see above, para. 620), the TTE Group's strategy has been
validated by third parties renowned for their expertise in the energy and
decarbonisation sector on numerous occasions, testifying to the reality and credibility
of the progress made and measured, as well as its ambition in terms of energy
transition and its voluntary contribution to the objectives the Paris Agreement.

678.1t follows from the above that TotalEnergies SE and Groupe TTE behave better overall
than their competitors in terms of their contribution to the fight against climate change.
This comparison further strengthens the conviction that TotalEnergies SE - but also
Groupe TTE - behaves in a comparable to, or even better than, that of an ordinarily
prudent and diligent person in the same circumstances. In line with its transition strategy,
its ambition to be carbon neutral by 2050, together with society, and the progress already
made, TotalEnergies SE and its subsidiaries intend to continue their efforts to contribute,
in their own way, to the collective challenge of the energy transition.

613 French Senate, "L'essentiel sur le rapport de la commission d'enquéte sur les moyens mobilisés et
mobilisables par I'Etat pour assurer la prise en compte et le respect par le groupe TotalEnergies des
obligations climatiques et des orientations de la politique étrangére de la France", 12 June 2024, p. 1.

614 Rapport Sénatorial, Tome I, p. 143 et seq.

615 Senate Report, Volume I, p. 25.

616 Senate Report, Volume I, p. 36 (emphasis added).

617 Senate Report, Volume I, p. 25.
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(¢) Plea in law no. 12 : TotalEnergies SE did not commit any
breach of the CDE that would constitute a fault within the
meaning of articles 1382 and 1383 of the former French
Civil Code.

679.The Claimants allege that TotalEnergies SE engages in misleading commercial practices
because its communications "contain false information about the nature of the products
marketed by [TotalEnergies SE], about their main characteristics [and] about its

commitments" and lead consumers to take decisions they would not otherwise have taken
618

680.First of all, as noted above (see supra, paras. 661 et seq.), the three communications
referred to by the Claimants are informative and in no way constitute "commercial
practice”" advertising within meaning of Article 1.8, 23° of the CDE. These institutional
and informational communications follow the change of the corporate name of "Total" to
"TotalEnergies" in 2021. They have no direct connection with the promotion, sale or
supply of a product to consumers, thus excluding any commercial nature of the
communications referred to by the Claimants.

681.Furthermore, in accordance with the case law of the Court of Justice, an undertaking's
commercial practice must seek to promote its own products and not those of a third party.
TotalEnergies SE, as the holding company at the head of the TTE Group, has only a very
residual activity in the sale of oil linked to a historical holding in two oil licences in the
Middle East and does not enter into any sales contracts with consumers (see supra, paras.
286 et seq.). The Claimants also maintain that it is "through its Belgian subsidiary
TotalEnergies Power & Gas Belgium SA, [that TotalEnergies SE]| markets and directly
supplies petroleum products, gas and electricity to Belgian consumers" ©° . As
TotalEnergies SE does not market any goods or services to consumers in Belgium or
elsewhere, its communications do not relate to its own products. The Claimants' complaint
therefore fails as a matter of fact.

682.In any event, as explained above, these communications are not false or misleading (see
supra, paras. 660 et seq.).

683. Lastly, the Claimants have not shown that the three communications in question had the
effect of influencing the economic behaviour of Belgian consumers, a criterion which is
necessary to establish the existence a misleading commercial practice.

684.1n this context, it must be noted that these communications are purely descriptive, of a
purely informative nature and devoid of any commercial character, and that the Plaintiffs
have at no time demonstrated their allegedly misleading nature.

685.Lastly, the Claimants refer to an extract from TotalEnergies SE's Code of Conduct in
which it is said to have undertaken to "respect human rights

618 See pp. 224-225, para. 302 of the Claimants' main submissions.
619 See p. 226, para. 305 of the Claimants' main submissions (emphasis added).
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TotalEnergies SE is committed to respecting internationally recognised human rights
wherever it does business, including the Universal Declaration of Human Rights, the core
conventions of the International Labour Organisation, the Nations Guiding Principles, the
OECD Guidelines and the Voluntary Principles on Security and Human Rights, the
OECD Guidelines and the Voluntary Principles on Security and Human Rights", and
maintain that this communication contains false commitments insofar as TotalEnergies
SE's commercial developments would not be compatible with the Paris Agreement, the
inevitable corollary of which would be a worsening of climate disruption, the harmful
repercussions of which would extend to human rights violations®2°.

686.The TotalEnergies SE Code of Conduct is not an advertising document. It is in fact an

institutional document presenting an internal initiative adopted by a company to formalise
its values and principles. This corporate document is in no way directly (or even
indirectly) related to the promotion, sale or supply a product to consumers and cannot
therefore be considered constitute a "commercial practice" within the meaning of the
applicable regulations.

687.Furthermore, the Claimants still fail to establish that (i) the undertaking to respect human

rights given by TotalEnergies SE does not constitute a declaration of intent, nor that it is
sufficiently precise and concrete and thus capable of being objectively verified within the
meaning of Article VI. 98, paragraph 1, 2°, a) of the CRC, nor that (ii) TotalEnergies SE
has indicated that it is bound by its Code of Conduct in accordance with Article VI. 98,
paragraph 1, 2°, a) of the CRC.

VI. 98, paragraph 1, 2°, b) of the CDE. Nor do they show that the undertaking is
misleading on the grounds that it has led or is likely to have led the average consumer to
take a commercial decision which he would not otherwise have taken.

688.1In any event, it should be remembered that TotalEnergies SE was one of the first energy

majors to voluntarily support the Paris Agreement in 2016. Far from being a mere fagade,
this support was accompanied by concrete initiatives in favour of the energy transition, in
particular through the affirmation of its ambition to achieve carbon neutrality by 2050 (see
supra, paras. 39 et seq. and 596 et seq. and 608 et seq.). It would therefore be both hasty
and unfounded to claim that the aforementioned commitment is misleading on the grounds
that TotalEnergies SE is indirectly guilty of human rights violations through its
contribution to climate change.

689.In these circumstances, it is difficult to see how the Claimants can seriously accuse

TotalEnergies SE of being guilty of any misleading commercial practice within the
meaning of Articles VI.97 and VI.98 of the CDE.

4. General conclusion on the misconduct of TotalEnergies SE

690.1t follows from the foregoing that TotalEnergies SE did not commit any fault likely to

give rise to civil liability on the basis of Articles 1382 and 1383 of the former Civil Code,
either with regard to the specific legal provisions relied on by the Claimants or with regard
to the general standard of care.

620

See p. 225, para. 303 of the Claimants' main submissions.

195

EUI-1219413487v7



691.The claims of Hugues Falys and the intervening NGOs must therefore be declared
unfounded.
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H.2. BASIS OF PLAINTIFFS' ACTION - ON DAMAGE
1. Position of parties

692.Claims by Hugues Falys®?!. - Hugues Falys asks that TotalEnergies SE be ordered to pay
compensation for past damages:

» Inrespect of material loss resulting from the loss of income from his farm, to pay him :

o as a principal claim, the sum of 42,563.39€ for the loss resulting from the EME in
2016; the sum of 6,365.76€ for the loss resulting from the EME in 2018
the sum of €16,514.08 for the loss arising from the EMEs in 2020; the sum of
€10,753.68€ for the loss arising from the EMEs in 2022; the sum of €58,707.36
for the reduction in its livestock; i.e. a total amount of €134,904.27;

o in the alternative, 70% of the amount claimed in the main action, i.e. €117,292.06
corresponding to the loss of a real chance of avoiding the damage;

» Non-material damage resulting from the need to adapt his work to the unpredictability
of climate change and eco-anxiety:
o primarily, a series of injunctions, together with a penalty of 1 million euros per
month of delay;
o in the alternative, to pay him pecuniary compensation assessed ex aequo et bono at
€5,000.

693.Hugues Falys is asking that TotalEnergies SE be ordered to pay compensation for his future losses:

» As material damage,
o on a principal basis,
= as compensation for the reduction in his livestock, to pay him a provisional
amount of €1;
= as a preventive measure for other material damage, a series of injunctions,
accompanied by a penalty of 1 million euros per month of delay;
o in the alternative, to pay her a provisional amount of 1€ ;

» For non-material damage,
o Primarily, by way of prevention, to a series injunctions, together with a penalty
payment of 1 million euros per month of delay;

o In the alternative, to pay him pecuniary compensation assessed ex aequo et bono at
€5,000.

694.The NGOs' claims®?2, - The NGOs seek an order against TotalEnergies SE for past non-
material damage resulting from an infringement of their corporate purpose:

621 See pp. 11 and 228 of the Plaintiffs' main submissions.
622 See pp. 12 and 228 of the Plaintiffs' main submissions.
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» Primarily, a series injunctions, together with a penalty of 1 million euros per month of
delay;
« In the alternative, pecuniary compensation of a symbolic 1€ for each of them.

695.The NGOs are asking that TotalEnergies SE be ordered to pay compensation for future
non-material damage resulting from a breach of their corporate purpose:

» Primarily, by way of prevention, to a series injunctions, together with a penalty
payment of 1 million euros per month of delay;
» In the alternative, by way of compensation, to pay them the symbolic sum of 1€ .

696.Hugues Falys has not provided proof of the reality of his damages, either because they
have not been proven as to their existence and extent, or because they are not reparable
and therefore cannot give rise to compensation from TotalEnergies SE.

2. Principles

697. Articles 1382 and 1383 of the former Civil Code require victims seeking compensation for
loss to demonstrate the existence a fault with a causal link to damage they claim to have
suffered. The existence of damage is thus one of the three fundamental conditions of civil
liability law.

(a) The damage

698.The concept of "damage'". - Damage consists in the impairment of any interest or the
loss of any legitimate advantage, and presupposes that the victim of the unlawful act is, by
reason of that impairment, in a less favourable situation than before the occurrence of the
damage$?.

699.The damage must be legitimate. - To be compensable, the lost benefit for which
compensation is sought must also be legitimate or, according to the case law of the Cour
de cassation, legal or lawful®,

700. The damage must be certain. - To be compensable, damage must also be certain, which
means that its existence must be incontestable. In this sense, certain damage is opposed to
hypothetical damage, the existence of which is uncertain®?.

701.The damage does not necessarily have to have arisen and be current; it may be future,
provided that its existence in the future is sufficiently certain. In this respect, the court
must be reasonably satisfied that the damage is certain. There is no
"certainty", even "judicial" certainty, in cases of mere probability, even if, as a result of

023 Cass. 5 June 2020, R.G.A.R. 2020, p. 15712.

024 Cass, 15 February 1990, J.T., 1990, p. 2016; Cass, 8 March 2018, Pas, 2018, n° 163, p. 566.

625 B. FOSSEPREZ and P. COLSON, "Le dommage et sa réparation”, F. GEORGE and R. JAFFERALI (coord.),
Manuel de droit de la responsabilité civile, Limal , Anthemis, 2022, p. 227.
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of an expert's report, the judge considers that there is an 80% or 90% chance that the
damage will (or will not) occur®?®,

702.1t was in the light of these principles that the European Court of Human Rights, in the

Caréme v. France case cited above, endorsed the position adopted by the French Council
of State. France, the European Court of Human Rights endorsed the position adopted by
the French Conseil d'Etat. The latter had held that the applicant could not justify an
interest on the sole ground that his current residence was in an area likely to be subject to
flooding in 2040 and that there was no indication of what his residence would be in the
years to come, /et alone in 20 years or more, so that his interest appeared to be affected in
too uncertain a manner?’. The Court thus considered that it had not

628 The Conseil d'Etat's conclusions regarding the hypothetical nature of the risk linked to
climate change with regard to the claimant are therefore "unjustified".

703.The damage must be personal. - Only the person who has personally suffered the

damage may pursue reparation®?®. The personal nature of the damage implies that only the
person who has suffered the damage has the capacity to pursue reparation of the damage.
This condition is similar to the requirement set out article 17 of the Code of Civil
Procedure: only the person who holds the interest or right which has been injured is
entitled to claim reparation for the consequences of his injury®*°. By way of illustration, in
a judgment of 21 January 2016, the Constitutional Court held that not every citizen could
claim to have suffered personal injury event of damage to elements of the environment:
"Although every citizen has, just like a legal person whose object is the protection of the
environment, an interest in the conservation of nature, in this case the conservation of the
wild bird population, there is an essential difference between the citizen and such an
association when it comes bringing a civil action for compensation for damage caused to
elements of the environment that do not belong to anyone in their own right"%!.

704.As regards the associations, the Claimants maintain that the Cour de cassation has

recognised the existence of damage suffered by a legal person active in the protection of
the environment in the event of an infringement of its corporate object since its judgment
of 11 June 2013. However, under the terms of this judgment, the Court of Cassation
limited itself to specifying that if an action for compensation for damage "is brought by a
legal person which, by virtue of its articles of association, has as its objective the
protection of the environment and aims to challenge the actions and negligence of private
persons and public bodies deemed to be contrary to the provisions of national law, that
legal person satisfies this admissibility condition relating to the interest bringing an
action before the courts" %32 . Thus, the scope of this judgment does not relate so much to
the question of the

626
627

628
629
630

631
632

P. VAN OMMESLAGHE, Tome II - Les obligations, 1 éd, Bruxelles, Bruylant, 2013, p. 1551.

Cour eur. D.H. (Grand Ch.), Caréme v. France, 9 April 2024, no. 71189/21, para. 79. On this subject, see also
E. SLAUTSKY, "L.4. - L'affaire Commune de Grande-Synthe : quand le juge contréle les moyens mis en
oeuvre par les pouvoirs publics pour atteindre leurs objectifs climatiques", D. MISONNE and M.-S. CLIPPELE,
(eds.), Les grands arréts inspirants du droit de l'environnement, 19 éd, Bruxelles, Larcier-Intersentia,
2024, pp. 74-75.

Cour eur. D.H. (Grand Ch.), Caréme v. France, 9 April 2024, no. 71189/21, para. 80 (emphasis added).

P. VAN OMMESLAGHE, Tome II - Les obligations, 19 éd, Bruxelles, Bruylant, 2013, p. 1564.

C. DELFORGE, C. DELBRASSINNE, A. LELEUX, S. MORTIER, et al, "Chronique de jurisprudence (2015 a 2016)
- La responsabilité aquilienne (articles 1382 et 1383 du Code civil)", R.C.J.B.,2019/4, p. 724.

C. const., 21 January 2016, no. 7/2016, para. B.8.1.

Cass. 11 June 2013, Pas. p. 1328.
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In this case, the Court's decision was not so much about the recognition of damage as it
was about the admissibility of a collective action for the protection of the environment.
The lesson of this judgment is now enshrined in the second paragraph of Article 17 of the
Judicial Code. It was only a few years later that case law, in the aforementioned
Constitutional Court ruling of 21 January 2016, recognised their right to seek personal
compensation for non-material damage in the event of an infringement of an interest that
they had set themselves the task of protecting®?3. This right to compensation does not,
however, extend to "real" or "pureecological damage(®**), i.e. "damage caused directly or
indirectly to the environment "taken as such"®, because of its intrinsic value and
independently of any service rendered to man"%°, such as damage to a species of bird or a
species of wild orchid.

705.The different types of damage. - Material damage is characterised by its impact on the

victim's assets; it is damage of an economic nature. It may result in particular from direct
damage to the victim's assets, such as the destruction, deterioration, removal or
immobilisation of property belonging to the victim, or from expenses or charges borne by
the victim®7,

706.Non-material damage defined as any damage of a non-property nature, such as, for

example, damage to affection or reputation, suffering or aesthetic damage®*8. The Court of
Cassation gave a definition in a judgment 20 February 2006%%°: "The purpose of a claim
for compensation for non-material damage is to alleviate pain, grief or some other non-
material damage and to compensate to that extent for the damage suffered".

(b) Compensation for damage

707.The compensation function of civil liability. - Victims are entitled to full compensation

for their losses, on the understanding that they cannot obtain more than compensation for
their losses. This means, for example, that the victim cannot combine certain benefits or
compensation with the compensation paid by the liable third party. These

633
634
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636
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638
639

C. const., 21 January 2016, no. 7/2016, para. B.10.1.

C. const., 21 January 2016, no. 7/2016, paras. B.7.2 and B.8.1; C.-H. BORN, "V.3. - La réparation du
préjudice écologique en droit de la responsabilité civile: avancées et limites d'une approche prétorienne".
"D. MISONNE and M.-S. DE CLIPPELE (eds.), Les grands arréts inspirants du droit de l'environnement, 1 éd,
Bruxelles, Larcier-Intersentia, 2024, pp. 301-302.

Liege (4th ch. corr.), 26 May 2021, R.G. 2021/1667.

C.-H. BORN, "V.3. - La réparation du préjudice écologique en droit de la responsabilité civile : avancées et
limites d'une approche prétorienne”, D. MISONNE and M.-S. CLIPPELE (eds.), Les grands arréts inspirants du
droit de l'environnement, 1) éd, Bruxelles, Larcier-Intersentia, 2024, p. 299 (see also C. const., 21
January 2016, n°7/2016, para. B.8.3: "real ecological damage |[...] consists of damage to nature that is
detrimental to society as a whole. What is at issue here are goods such as wild animals, water and air,
which belong to the category of res nullius or res communes and which - as long as no one appropriates
them - do not belong to anyone and are therefore not the subject of private rights of use" and Brussels, 30
November 2023, R.G. 2021/AR/1589, 2022/AR/737, 3022/AR/891, para. 126: "pure ecological damage
[is] defined, according to the doctrine cited by the Walloon Region, as "any damage caused directly to the
environment taken as , independently of its repercussions on persons and property").

P. VAN OMMESLAGHE, Tome II - Les obligations, 1%t ed, Brussels, Bruylant, 2013, p. 1601.

P. VAN OMMESLAGHE, Tome II - Les obligations, 1% ed, Brussels, Bruylant, 2013, p. 1601.

Cass. 20 February 2006, Pas. 2006, p. 413.
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benefits may be of different kinds or have different origins ¢4° and may, for example, come
from the victim or from a third party acting with or without liberal intent.

708.The victim's duty to limit his damage. - It is the victim's duty to take the measures that
any normally prudent and diligent person the same circumstances would take®! to limit
the damage. Failure to comply with this duty leads to a reduction in the compensation due
to the victim.

(¢) Proof of damage

709.Under the terms of Article 8.4, paragraph 1%, of the new Civil Code, "[e]veryone who
wishes to assert a legal claim must prove the legal acts or facts on which it is based
". The burden of proving existence and extent of the damage therefore lies with the injured

party.

710.According to the Cour de cassation, evidence is properly adduced by the person
responsible for it if it is certain®*?. However, this judicial certainty must be understood as
excluding any reasonable doubt in the mind of the judge.

711. Where the system of proof is unrestricted, the person on whom the burden of proof rests
has the option of his allegations by any means. In this respect, a distinction must be
made between perfect and imperfect methods of proof, as the latter do not have the same
probative value. Thus, while confessions and oaths are perfect forms of evidence, in the
sense that they are admissible in all matters and are almost absolutely binding on the
judge, testimonies (including written attestations) or evidence by presumption occupy a
secondary position in the hierarchy of evidence. These forms of evidence have no
probative value but are left to the discretion of the judge, who remains free to assess
their relevance, credibility and probative value in the light of the circumstances of the
case®®.

3. By the species

a) Plea no. 13: Part of the past damage alleged by Hugues
Falys has not been established as to its existence or its
extent

712. By way of introduction, it should be recalled that Hugues Falys' action is time-barred in
respect of the damage he allegedly suffered in 2016 and 2018, in accordance with Article
2262bis § 1, para. 2 of the former Civil Code (see supra, paras. 388 et seq.).

640 B. FOSSEPREZ and P. COLSON, "Le dommage et sa réparation”, F. GEORGE and R. JAFFERALI (coord.),
Manuel de droit de la responsabilité civile, Limal , Anthemis, 2022, p. 255.
041 B. FOSSEPREZ and P. COLSON, "Le dommage et sa réparation”, F. GEORGE and R. JAFFERALI (coord.),
Manuel de droit de la responsabilité civile, Limal , Anthemis, 2022, p. 259.
642 Cass. 19 December 1963, J.T. 1964, p. 184; Cass. 16 June 2003, Pas. 2003, I, p. 1189; Cass. 14 June 2003, Pas.
2003, 1, p. 1189.
octobre 2020, R.G.A.R., 2020, 15725; B. FOSSEPREZ and P. COLSON, "Le dommage et sa réparation”,
F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité civile, Limal , Anthemis, 2022,
p- 310.
643 F. GEORGE, "Le nouveau droit de la preuve. Quand le huitiéme wagon devient locomotive!", J.T., 2019 32
pp- 654-655.
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713.

714.

715.

Damage resulting from the stationary storm in 2016. - Hugues Falys alleged that the
stationary storm in June 2016 had damaged (i) 100% of his 40 ares of outdoor strawberry
crops (excluding tunnels), and (ii) 50% of his 3 hectares potato crops®**. However, he still
failed to provide proof that his crops had been damaged in these precise proportions. In
the absence of evidence, these estimates remain purely declarative and cannot be accepted
as established with certainty.

With regard to crops in particular, Hugues Falys produced a written attestation from Mrs
Baguet, a farmer whose land is located some fifteen kilometres from Hugues Falys'®®.
This attestation was accompanied a series images purporting to illustrate the damage
caused by the stationary storm of 2016 to this woman's farm. It has to be said that, at most,
this attestation demonstrates the existence of the 2016 stationary storm, which is not
contested in any way by TotalEnergies SE.

In any event, the evidential value that could be attached to this certificate is necessarily
limited given that (i) the certificate was drawn up almost ten years after the facts occurred,
(i1) it is not corroborated by any objective and verifiable element,

(i11) the attached images are not dated, making it impossible to verify their authenticity
and their correlation with the storm of 2016; (iv) the quality of these images is insufficient
to clearly distinguish the alleged damage suffered by Ms. Baguet and to draw objective
conclusions; and (v) these images do not relate to Hugues Falys' farm and therefore do not
make it possible to verify concretely and specifically the existence of the damage alleged
by Hugues Falys to his own crops.

716. As for the strawberry crops, Hugues Falys provided no evidence to show that they had

been destroyed. Admittedly, Hugues Falys included in his exhibits some unclear images
showing strawberries and damaged fields®¢, but there is nothing to indicate to what
damage these images relate, whether they actually concern Hugues Falys' farm, and
whether they are indeed the result of the storm in June 2016. Moreover, there is nothing in
his file of exhibits that makes it possible to determine with certainty when and where these
images were taken.

717. Furthermore, as Hugues Falys himself acknowledges, the Walloon government classified

718.

the stationary storm of 2016 as a public calamity®’, thereby opening up a right to
compensation for the farmers affected. However, he did not declare his alleged damage to
the compensation fund specially set up for this purpose. As a result, Hugues Falys did not
take the necessary measures to limit his losses and, consequently, cannot claim full
compensation for .

The damage caused by the heatwave and drought of 2022. - Hugues Falys claims that
his meadows were affected by the heatwave and drought.

645
646
647

See pp. 230-231, para. 312 of the Claimants' main submissions.
See Plaintiffs' Exhibits C.1.2, C.1.3. and C.1.4.

See Plaintiffs' Exhibit C.1.1.

See footnote 711 of the Plaintiffs' main submissions.
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719.

720.

721.

722.

723.

724.

drought in 2022, forcing him to buy additional fodder for his cattle, which would have
resulted in a loss of income®*8.

In support of these allegations, Hugues Falys filed two written statements from Mr
Collard and Mr Francq, farmers whose farms are located in regions close to his own. They
respectively attest that their own farms were affected by the drought of 2022%%°. Once
again, these attestations do not demonstrate anything other than the existence of a drought
in 2022, which is not disputed by TotalEnergies SE.

In any event, these attestations are devoid of any probative value since (i) they were
drawn up more than three years after the events described by Hugues Falys occurred, (ii)
they do not relate to Hugues Falys' operations and therefore in no way make it possible to
verify the existence and exact extent of the damage specifically alleged by Hugues Falys,
(iii) they are not corroborated by objective and verifiable elements.

Similarly, the certificates from his colleague, Mr Desmet, and from the student who
worked on his farm during the summer of 2022, Mr De Vreese %0, are equally devoid of
probative value. Not only were they also drawn up with a time lag of almost three years,
but above all, they do not contain any specific evidence to demonstrate, with a reasonable
degree of certainty, the materiality and extent of the damage alleged by Hugues Falys.

In addition, Hugues Falys produced a press release issued by the Walloon government on
11 July 2023, according to which the drought of 2022 had been recognised as an
agricultural disaster, entitling the farmers affected to compensation. Hugues Falys
acknowledges, however, that he "has not applied for compensation from the Calamity
Fund"%! and therefore provides no evidence to demonstrate the existence of this damage.

Finally, by voluntarily refraining filing a for compensation with the mechanism provided
for this purpose, Hugues Falys has not taken the necessary steps to limit the damage he
alleges and, consequently, cannot claim full compensation for it.

Loss of opportunity claimed in the alternative. - Failing obtain the full amounts
claimed in respect of compensation for past material damage, Hugues Falys sought, in the
alternative, compensation for alleged loss of opportunity, which he assessed at 70% of the
sums claimed in the main action, i.e. €117,292.06, which he considered to correspond to
the loss of a real chance of avoiding the occurrence of his damage®?.

648
649
650
651
652

See p. 239, para. 328 of the Claimants' main submissions.
See p. 240, para. 328 of the Claimants' main submissions.
See p. 240, para. 328 of the Claimants' main submissions.
See p. 239, para. 328 of the Claimants' main submissions.
See p. 249, para. 340 of the Claimants' main submissions.
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725.

However, Hugues Falys still fails to demonstrate (i) the existence of a real and serious
chance, (i1) a definitive loss, and (iii) the precise evaluation of this chance in proportion to
his damage. On this last point, Hugues Falys has failed to justify how the probability of
avoiding his past material loss could reasonably be estimated at 70% of the amount
claimed as principal compensation for his past material loss.

726. The reduction in Hugues Falys' livestock. - Hugues Falys claims that, faced with the

727.

728.

729.

730.

731.

intensification of climate change and the transformation of his production losses into a
structural rather than accidental phenomenon, he was forced to adopt adaptation measures,
including the reduction of his livestock®3.

In reality, Hugues Falys' decision to reduce his livestock is the result of a personal and
unilateral choice, which cannot be seriously imputed to TotalEnergies SE.

What's more, EMEs, whether or not they are attributable to climate change, are not
systematic phenomena but one-off, unpredictable occurrences. For example, there is
nothing to suggest that Hugues Falys would have been structurally deprived of fodder
every season, which could have justified such a drastic adaptation as reducing his herd.
On the contrary, fodder would have remained occasional and punctual, and could have
been managed by alternative measures, without it being necessary opt for such a radical
and definitive restructuring of his farm.

Non-material damage. - Hugues Falys claims that climate change has caused him moral
prejudice, which consists of the necessary adaptation to the unpredictability resulting from
climate change and a form of eco-anxiety®*.

It has to be said that Hugues Falys has produced only one document in support of his
allegation, namely a certificate drawn up by his GP, Dr Cécile Verheugen, which refers to
Hugues Falys "since 2016 [...] being in a state of severe stress that affects his work.
[Hugues Falys] is very amxious about the consequences of climate change on his
professional activity".

However, this certificate has a number of shortcomings in terms of its evidential value:

(i) the terms used by Dr Verheugen remain vague and general, being limited to describing
a state of stress and anxiety, without specifying nature, intensity or development of the
alleged disorder; (ii) Dr Verheugen, a general practitioner, clearly has no particular
expertise in psychology, psychiatry or eco-anxiety. His assessment cannot therefore be
likened to that of a qualified medical expert attesting to the proven existence of a
psychological disorder that would necessarily and with certainty be linked to climate
change; (iii) the attestation is based solely on the statements made by Hugues Falys
himself during the consultations.

653
654

See p. 241, para. 330 of the Claimants' main submissions.
See pp. 244-248, paras. 334-338 of the Claimants' main submissions.
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732.1t follows that this attestation in no way constitutes a sufficiently solid basis for
demonstrating the existence of the non-material damage claimed by Hugues Falys.

733. In these circumstances, it is for Your Tribunal to exercise the utmost caution assessing the
probative value of this certificate, which is not based on any evidence capable of
demonstrating with certainty the existence of non-material damage suffered by Hugues
Falys.

b) Plea in law no. 14: Hugues Falys' future loss is not personal

734. Hugues Falys claimed that it was certain that he would suffer damage in the future®*>. He
therefore requested that TotalEnergies SE be ordered to pay him a provisional €1 as
compensation for the reduction in his livestock, and a series of injunctions to prevent
further damage.

735. However, apart from his claim for compensation for the reduction in his livestock, the
damage for which Hugues Falys is seeking compensation through this application for an
injunction is not so much personal damage as the collective damage that humanity could
suffer as a result of climate change.

736. As stated above Hugues Falys' lack personal interest in bringing an action in connection
with his application for an injunction (see supra, paras. 260 et seq.), it is not for Hugues
Falys to bring an action before the courts and tribunals to obtain compensation for
collective damage.

737.1t follows that his future loss is not personal but collective in nature and is therefore not
compensable, in the sense that it cannot be compensated in any form whatsoever.

¢) Plea no. 15 : Hugues Falys' future loss is not certain
738. Hugues Falys claims that it is certain that he will suffer damage in the future®3.

739. However, it cannot be maintained with the requisite degree of certainty that all future
weather events will be linked to climate change, or that, if they are, these events will
undoubtedly cause harm to Hugues Falys. The very nature of these events, which are
intrinsically unpredictable and not necessarily attributable to climate change, is more a
matter of probability: it does not matter whether these probabilities are high or low, as
long as what is required here is certainty (and not mere probability) that damage will
occur in the future as a result of climate change. Hugues Falys himself recognises this,
since he claims to suffer moral damages arising precisely from the unpredictability
associated with climate change.

740. In addition, there is no guarantee that Hugues Falys, currently aged 54, will continue to
farm his current estate.

655 See p. 248, para. 339 of the Claimants' main submissions.
636 See p. 248, para. 339 of the Claimants' main submissions.
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in the municipality of Lessines, nor even that he will still be practising this profession
tomorrow or that he will decide in the future to reduce his herd even further. The risk of
future damage for Hugues Falys is therefore once again based not on certainty, but on
supposition.

741. In fact, Hugues Falys admits this uncertainty as to risk of damage associated with climate
change occurring, arguing that "wlhere, in an uncertain context, it is not possible to have
precise knowledge of the damage that a behaviour may cause, but it is known that there is
a serious risk that significant and irreversible damage will occur as a result of that
behaviour, it is appropriate to refrain from that behaviour"®.

742. 1t follows , insofar as Hugues Falys' future loss does not meet the requisite requirement of
certainty, it cannot be compensated in any way whatsoever by TotalEnergies SE.

4. Conclusion
743. 1t follows from the foregoing that neither the existence nor the extent of part of Hugues

Falys' past loss has been proven. Hugues Falys' future loss is neither personal nor certain
and cannot be the subject of preventive measures by TotalEnergies SE.

657 See p. 159, para. 206 of the Claimants' main submissions.
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744.

745.

746.

747.

748.

749.

H.3. BASIS OF PLAINTIFFS' ACTION - ON THE CAUSAL LINK BETWEEN THE FAULT
ALLEGED AGAINST TOTALENERGIES SE AND THE DAMAGE

1. Position of parties

The Claimants maintain that TotalEnergies SE committed a number of faults which
contributed to climate disruption. According to their reasoning, climate disruption itself is
the cause of the intensification of EMEs and slow-onset phenomena, the latter in turn
being the cause of various damage which they claim to have suffered and to continue to
suffer®s,

However, even supposing that the Court were to consider that TotalEnergies SE had
committed a fault (quod non), it would still have to be established that this fault was
causally linked to the past and future damage alleged by the Claimants.

2. Principles

As stated above, a victim who wishes to be compensated for his or her loss is required,
under articles 1382 and 1383 of the former Civil Code, to demonstrate the existence a
fault in causal connection with damage he or she alleges to have suffered (see supra, para.
402). The causal link is thus one of the three fundamental conditions of the law of civil
liability.

(a) theory of equivalence of conditions

In Belgian law, causation is generally assessed on the basis of theory of equivalence of
conditions, also known as the theory of conditio sine qua non. The Court of Cassation has
enshrined this theory in two ways: (i) on the one hand, the court must find that there is a
causal link between the fault and the damage if, without the fault, the damage would not
have occurred, as it did in concreto®; (ii) on the other hand, and conversely, the court
may exclude the causal link between a fault and the damage suffered only if it finds that
the damage, as it occurred in concreto, would have occurred in the same way without the
fault®60,

The assessment of the causal link therefore involves a mental reconstruction of the events,
which consists in eliminating the alleged fault and determining whether, in this
hypothetical situation, the consequences would have been the same as those which
occurred in the real situation®!. This amounts to asking the following question: what
would have happened if the person who caused the damage had not been at fault?662

The same damage may result from combination of two or more concurrent faults. By
virtue of the theory of equivalence of conditions, each of the faults could in this case be
causally linked to the damage. As a result, the person responsible for each fault could be
liable to the victim for compensation for the whole of the loss.

658
659
660
661

662

See p. 272, para. 370 of the Claimants' main submissions.

Cass. 7 May 2020, R.G. C.19.0273.N; Cass. 15tOctober 2019, Pas. 2019, n° 488.

Cass. 4 June 2020, R.G. C.19.0042.N; Cass. 15t October 2019, Pas. 2019, n° 488.

R. JAFFERALI, "La causalité", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité
civile, Limal , Anthemis, 2022, p. 138.

B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE, and N. SCHMITZ, Droit de la
responsabilité civile - Vol. 1, 1¥éd, Bruxelles, Larcier-Intersentia, 2023, p. 431.
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In this respect, a co-debtor who has paid the victim more than his share may exercise a
contributory remedy against his co-debtors to obtain reimbursement of the excess paid. In
this respect, a co-debtor who has paid the victim more than his or her share may exercise a
contributory action against his or her co-debtors to obtain reimbursement of the excess
paid®®.

(b) Alternative and corrective mechanisms to the application of
the theory of equivalence of conditions

750. First corrective: the theory legitimate alternatives. - The theory equivalence of

751.

conditions can no longer be envisaged today without its corollary, the theory of legitimate
alternatives®4.

This theory involves disregarding the wrongful nature of the conduct and finding that the
damage could have occurred in the same way, regardless of whether the situation
underlying the conduct was irregular or not. Thus, rather than looking for what would
have happened in the absence of the wrongful conduct, the court must replace the
wrongful conduct with its proper performance and ask the following question: would the
damage have occurred in the same way if the had acted by adopting conduct that was
lawful or in accordance with the law?%%> According to the Cour de cassation, "/i]f in so
doing the court finds that the damage would have occurred the same way, or if it
considers that there is some doubt on this point, it must conclude that there is no causal
link between the fault and the damage"%.

752.Recourse to the theory of the legitimate alternative is thus often dictated by the judge's

753.

concern to be able to consider that a fault is not the cause of the loss even it is materially
present in the chain of events®®”.

In the final analysis, the theory of the legitimate alternative uses an approach that is quite
similar to that dictated by the principle of proportionality, which over time has acquired a
central place in the Belgian legal system. Indeed, it would be going beyond what is
required by the objective of reparation on which liability law is based to order the
perpetrator of wrongful conduct in absence of which damage would not have occurred
(procedure by elimination) to make reparation for that damage, whereas the same damage
would nevertheless have occurred in the same way if the perpetrator had acted correctly
(substitution procedure)®®.

664

665

666

667

668

R. JAFFERALI, "La causalité", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité
civile, Limal , Anthemis, 2022, p. 150.
For a concrete illustration of the application of the theory of the legitimate alternative see. Cass. (plenary),
25 March 1997, Pas, 1997, 1, no. 161. In this case, the judgment under appeal had exonerated the driver of
a Jeep involved in an accident from all liability on the grounds "at the place where he had parked, stopping
was authorised, consequently, his fault lay not having been there instead of not being there but in having
parked instead of having stopped, if he had stopped, the accident would have occurred in the same way
with the same consequences".
Cass., 2 March 2021, R.G. n°® P.20.1335.N; Cass., 28 June 2022, R.G. n° P.21.1506.NB; DUBUISSON, V.
CALLEWAERT, B. DE CONINCK, F. GEORGE, and N. SCHMITZ, Droit de la responsabilité civile - Vol. 1, 1°©éd,
Bruxelles, Larcier-Intersentia, 2023, p. 432.

R. JAFFERALI, "La causalité", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité
civile, Limal , Anthemis, 2022, p. 155.

R. JAFFERALI, "La causalité", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité
civile, Limal , Anthemis, 2022, pp. 154-155.
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754. 1t may be that the mental replacement of the wrongful conduct by its correct performance
is not sufficient to determine from the outset whether or not the damage would have
occurred in the same way in this hypothetical situation. In this case, the judge will have to
look at how the hypothetical situation would have evolved. In doing so, he must assume
the course of events which, by definition, never occurred in reality®°.

755. Finally, it should be remembered that many decisions handed down by trial courts are
overturned because the court held that there a causal link without clearly making the
concrete finding described above®7°,

756. Second corrective: causes that are too remote. - Applied in all its rigour, the theory of
equivalence of conditions, in so far as it sets no limit on the search for indirect causes of
damage, could lead to absurd or inequitable consequences®’! and give liability an immense
scope®’?. This is why, in certain cases where the fault is eminently minimal and remote,
and the damage nonetheless considerable, it is possible to conclude that there is simply no
causal relationship®”3.

757. 1t is therefore not uncommon in such cases for trial judges to deviate a strict application of
the theory equivalence of conditions, and for the Cour de cassation, openly reaffirming it,
to absolve them of this deviation®7.

758. Such a discrepancy between theory and practice is often an indication of the inadequacy of
the rule ¢ . This inadequacy of the rule of equivalence of conditions is recognised by
practitioners, so much so that it was taken into account by the Commission for the Reform
of Liability Law in drafting the new regime of extra-contractual civil liability set out in the
new Book 6 of the Civil Code ¢7° . The Belgian legislature took the view that "the theory
of equivalence leads [...] to results which are very unfair and very far removed from the
conceptions of the causal link in the exact sciences and in everyday language. It is not, in
fact, possible to break very long causal chains; liability is sometimes linked to facts that
played only a very limited role in the occurrence of the damage"°"’,

669 R. JAFFERALI, "La causalité", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité
civile, Limal , Anthemis, 2022, p. 162.

670 P. VAN OMMESLAGHE, Tome II - Les obligations, 1% ed, Brussels, Bruylant, 2013, p. 1616.

671 B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE, and N. SCHMITZ, Droit de la
responsabilité civile - Vol. 1, 1 éd, Bruxelles, Larcier-Intersentia, 2023, p. 415.

672 H. DE PAGE, Traité élémentaire de droit civil belge, t.1I, 3™ ed, Brussels, Bruylant, 1964, n° 964.

673 H. DE PAGE, Traité élémentaire de droit civil belge, t.1I, 3" ed, Brussels, Bruylant, 1964, n° 964.

o074 B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE, and N. SCHMITZ, Droit de la
responsabilité civile - Vol. 1, 1¥¢ éd, Bruxelles, Larcier-Intersentia, 2023, p. 416; R. JAFFERALI, "La
causalité", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité civile, Limal ,
Anthemis, 2022, p. 169. For numerous illustrations of such remoteness, see the cases cited in H. DE PAGE,
Traité élémentaire de droit civil belge, t.11, 3°™ éd, Bruxelles, Bruylant, 1964, n° 964.

(675) R. JAFFERALIL 'La causalité', F. GEORGE and R. JAFFERALI (co-ordinators), Manuel de droit de la
responsabilité civile, Limal, Anthemis, 2022, p. 169. On the fact that the validity of a norm can never be
assessed exclusively in terms legality, but always includes a dimension effectiveness and legitimacy, see. F.
OoST and M. VAN DE KERCKHOVE, De la pyramide au réseau? Pour une théorie dialectique du droit,
Brussels, FUSL, 2022, chap. IV, pp. 307 et seq.

676 Loi du 7 février 2024 portant le livre 6 " La responsabilité extracontractuelle " du Code civil, M.B., 1° juillet
2024.

677 Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé des motifs,
Doc. parl., Ch. repr. 2022-2023, n°® 55-3231/001, p. 91 (underlining added).
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and that the former regime, which suggested "leaving the decision on causation entirely to
the trier of fact [did not offer] an acceptable solution: the trier of fact must have sufficient
margin to do justice to the great diversity of concrete situations and allow policy
considerations to play a role, but there must be a conceptual framework that allows
decisions on causation to be made in a predictable and politically acceptable way. Legal
regulation offering the necessary nuances is desirable"®8.

759. This is the background to the insertion in Book 6 of the new Civil Code of Article 6.18,

the second paragraph of which now sets out, in the following terms, a mechanism
designed to correct the most unfair consequences of the theory of equivalence of
conditions (enshrined in the first paragraph of the same article):

"2 However, there shall be no liability if the link between the event giving
rise to liability and the damage is so remote that it would be manifestly
unreasonable to attribute the damage to the person claimed to be liable. In
this assessment, account shall be taken, in particular, of the improbability
of the damage having regard to the normal consequences of the event
giving rise to liability and of the fact that that event did not contribute
significantly to the occurrence of the damage"™.

760. The legislature also specified that this list "is not exhaustive and therefore does not

761.

prevent the court from also taking other factors into account"%®. According to the travaux
préparatoires, such a corrective mechanism is justified since the theory of equivalence of
conditions "does not make it possible to break long causal chains and sometimes also
attaches liability to facts which played only a very limited part in the occurrence of the
damage. The second paragraph Article [6.18] remedies this and provides that the court
may exceptionally exclude liability in cases where the link between the event giving rise to
liability and the damage is too remote"®!.

Although that provision is not applicable ratione temporis to the present dispute, given the
date entry into force of the new Book 6 (see infra, para. 891),%? the fact remains that the
rule it enshrines applies to the present dispute. Indeed, it appears from the travaux
préparatoires that this provision "corrects the theory of equivalence according to which all
causes giving rise to liability are treated equally and |[...] provides a legal basis for,
exceptionally, not attaching liability to causes that are too distantly connected with

678

679
680

681

682

Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé des
motifs, Doc. parl., Ch. repr. 2022-2023, n°® 55-3231/001, p. 93 (underlining added).

Underlining added.

Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé des
motifs, Doc. parl., Ch. repr. 2022-2023, n° 55-3231/001, p. 94.

Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé¢ des
motifs, Doc. parl., Ch. repr. 2022-2023, n° 55-3231/001, p. 82.

See articles 44 and 45 of the aforementioned Act of 27 February 2024 on Book 6 'Extra-contractual
liability' of the Civil Code.
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762.

763.

764.

damage"® and concerns "the shortcomings of the [sine qua ] test as a logical
criterion"%%4,

It follows that this statutory provision merely fills a gap that the trial judge was already
able to fill under the former Civil Code, since the judge is sovereign in assessing the form,
consistency and weave of the causal relationship®®°. This is all the more true given that, as
early as 1964, Professor Henri De Page wrote in relation to the limits of the theory
equivalence of conditions that "/i/n the reality of things, causality often becomes blurred
and attenuated, and one moves imperceptibly from the variable to the limit. Thus, in the
theory of equivalence of conditions, where the fault constitutes a very remote antecedent,
a very distant link in the chain of the damage, the court will disregard it; it will consider
its effectiveness to be practically nil [...] It is all a question of common sense and of the
particular case"%.

Contrary to what the plaintiffs maintain, Professor Henri De Page is not the only one to
adopt this approach, which, as explained above, has also been adopted by courts and
tribunals in certain circumstances, without any censure from the Court of Cassation®®’.

Moreover, over time, the doctrine has evolved in the same , and even more critically with
respect to the rigidity of the theory of equivalence of conditions. Indeed, recently,
Professor Pierre Van Ommeslaghe stated that: "The theory equivalence of conditions thus
results in a considerable expansion of the scope of application of civil liability, as well as
the number of potential victims. It is the most extensive system enshrined in Western law
in this area. It is, moreover, rather vague, because in theory it allows the chain of
antecedents of damage to be traced back ad infinitum. The interruption of causation is
therefore accepted by judges on the basis of common sense considerations"®®. Even more
recently, Professor Bernard Dubuisson considered, in the same vein, that "the theory of the
equivalence of conditions has the major disadvantage of allowing the chain of causes to
be back ad infinitum. In situations where the chain of causes is long and complex, it can
lead to solutions that offend common sense and fairness, particularly when the event
giving rise to liability seems very remote from the damage. In the final analysis, this
theory is rather simplistic in that it links all the causes together in an indestructible
manner. In reality, while the theory of the equivalence of conditions is a necessary first
Step, it is not irreconcilable with other theories which would make it possible, at a second
stage, to make a selection from among the causes of liability.
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Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé des
motifs, Doc. parl., Ch. repr. 2022-2023, n° 55-3231/001, p. 88.

Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé des
motifs, Doc. parl., Ch. repr. 2022-2023, n°® 55-3231/001, p. 88 (underlining added).

H. DE PAGE, Traité élémentaire de droit civil belge, t.1I, 3" ed, Brussels, Bruylant, 1964, n° 964bis.

H. DE PAGE, Traité élémentaire de droit civil belge, t.1I, 3 ed. Brussels, Bruylant, 1964, no. 964 (emphasis
added).

Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé des
motifs, Doc. parl., Ch. repr. 2022-2023, n° 55-3231/001, p. 92.

P. VAN OMMESLAGHE, Tome II - Les obligations, 19 éd, Bruxelles, Bruylant, 2013, p. 1609 (emphasis
added).
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causes in order to rule out solutions that would be manifestly unjust or unreasonable"%°.

765. Contrary to what the Plaintiffs assert,(®°%) current doctrine and case law are in no way

stricter than Professor Henri De Page's with respect to the application of the theory of
equivalence of conditions; moreover, the doctrine articles to which the Plaintiffs refer to
convey outdated ideas, dating from 2006 and 2007.

766. Finally, the assertion that the theory of causes that are too remote applies only subject to

the intervention of a third party®! is devoid of any legal foundation. Reference should be
made to the express wording of Article 6.18, §2 of the Civil Code, which in no way makes
the interruption of the causal link conditional on the intervention of a third party, but
provides, inter alia, that the causal link is broken where the event in question did not
contribute significantly to the occurrence of the damage (see, supra, para. 759). Thus, the
causal link may be broken as a result of the excessive distance between the event giving
rise to the damage and the damage alleged, without it being necessary for a third party to
intervene in order to constitute the determining cause. This criterion is based above all on
an analysis of the actual contribution of the alleged event to the occurrence of the damage,
and not on the existence of a competing cause originating from an external actor.

767. 1t follows from the foregoing that the defendant to the causal link has the possibility of

proving that the link is too tenuous, so as to be able to convince the court that its civil
liability should not be engaged®?.

(c) The theory of adequate causality

768. Although Belgian civil liability law allows recourse to the corrective mechanisms

mentioned above, unlike the law of neighbouring countries, it does not provide for the
(more general) application of the theory of adequate causation. Nevertheless, in order to
avoid excessive or unjustified attributions of liability, in practice the Belgian courts
implicitly have recourse to this theory, in particular when they apply the theory of causes
that are too remote, which is a specific variation of it%%,

769. The travaux préparatoires of Book 6 of the new Civil Code, which introduces a significant

change in the rigid application of the theory of equivalence of conditions by enshrining
the theory of causes which are too remote, recognise that

"The exclusive application of the sine qua non test and the theory of equivalence is
characteristic of Belgian case law but, from the point of view of comparative law,
exceptional. In other countries, once it has been established that an event was factually or
logically a necessary condition of the damage, an additional selection is usually made on
the basis of legal criteria. In France,

689

690

691

692

693

B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE, and N. SCHMITZ, Droit de la

responsabilité civile - Vol. 1, 19 éd, Bruxelles, Larcier-Intersentia, 2023, pp. 415-416 (emphasis added).
See pp. 280-281, para. 383 of the Claimants' main submissions.

See P. 279, para. 382 of the Applicants' main submissions.

C. JOISTEN, "Qui prouve quoi ? - La charge de la preuve du lien de causalité au regard du nouveau livre 6",
J.T.,2024/18, no. 6982, p. 299.

P. VAN OMMESLAGHE, Tome II - Les obligations, 1% ed, Brussels, Bruylant, 2013, p. 1611.
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the emphasis is on the direct and necessary nature of the causal link, without the Cour de
cassation providing clear criteria in this respect. In Germany, Greece, Austria and
Switzerland, the theory of adequate cause applies"®°*) and that "[t]he sometimes unfair
result of the theory of equivalence, the numerous judements of the Cour de cassation and
the data of comparative law show that it is not satisfactory to base a judgment on the
existence of the causal link solely on the question whether the event giving rise to liability
is a necessary condition for the damage or not. Sometimes it is suggested that the decision
on the causal link should be left entirely to the trier of fact"%.

770. Thus, in almost all foreign legal systems (and, in a more implicit but nonetheless

771.

772.

773.

perceptible way, in our own law), the assessment of causation is carried out in two stages:
the list of material causes of the damage is first established in accordance with the theory
of equivalence of conditions, but in a second stage, only certain of these material causes
are retained as being causes which alone make it legally possible to attribute the damage,
and hence the obligation to compensate for it, to a person®.

Thus, the theory of adequate causation consists of making a selection from among the
various causes identified in order to rule out solutions which would be manifestly unjust
or unreasonable %7 and to retain only the cause which adequately explains the occurrence
of the damage. The court must ascertain whether it was foreseeable or probable that, in the
normal course of , the event giving rise to the damage would produce the consequences
that it actually did.

International case law contains several examples of the application of the aforementioned
theory of adequate causation, which seems to be more appropriate in the case of climate
litigation.

Thus, in its judgment of 15 December 2016 in the German case of Lliuyia v RWE-%®) the
Essen Regional Court applied the theory of adequate causation and held on that basis that
the causal link in this case had not been demonstrated. In this case, a Peruvian farmer,
considering that his home could be threatened by flooding caused by the risk of rocks
falling into a lake due to the melting of a glacier, brought an action against the German
parent company of a group of companies active in the field of energy production (in this
case, RWE AG), arguing that it was the parent company's responsibility to help him
protect his property against the risk of glacial flooding. The court rejected the farmer's
claim, ruling in essence that "[t]he plaintiff's allegations that the defendant's contribution
to climate change through its greenhouse gas emissions is sufficient to affirm the causal
link are not in fact sufficient ...".

694

695

696

697

698

Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé des
motifs, Doc. parl., Ch. repr. 2022-2023, n° 55-3231/001, p. 92.

Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé des
motifs, Doc. parl., Ch. repr. 2022-2023, n° 55-3231/001, p. 93.

R. JAFFERALI, "La causalité", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilite
civile, Limal , Anthemis, 2022, p. 144.

B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE, and N. SCHMITZ, Droit de la
responsabilité civile - Vol. 1, 19 éd, Bruxelles, Larcier-Intersentia, 2023, pp. 415-416.

Regional Court of Essen Luciano Lliuya v. RWE AG, 15 December 2016, R.G. °20 285/15.
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to establish a legal causal link"® . In support of its reasoning, the Court puts forward the
following grounds in particular, which are particularly relevant to the present case:

"The pollutants emitted by [RWE] are just a fraction of the countless other
pollutants that a multitude of major and minor emitters emit and have
emitted. Every living person is, to some extent, an emitter. In the case of
cumulative causality, only the coaction of all the emitters could cause the
supposed risk of flooding. RWE's] past and future greenhouse gas
emissions could not hypothetically be omitted from the equation without the
supposed risk of flooding being eliminated as a result. This is not the case.
Compared to the millions and billions of emitters in the world, [RWE's]
emissions, as the largest emitter of greenhouse gases, are not such that
anthropogenic climate change, and thus the alleged risk glacial lake
flooding, would not have occurred if [RWE] had not emitted emissions. |[...]

In the present case, the contributions to the defendant's issues are also
merged indistinguishably with those of all the other issuers. It is therefore
a case of cumulative emissions. With such a myriad of causal
contributions, it is impossible to attribute specific damages and losses to
their individual causes [...].

In the first case, the problem of causality lies in particular in the lack of
clarity as to whether specific emissions, depending on wind direction and
atmospheric pressure, have actually caused specific damage to a specific
forest. On the other hand, every greenhouse gas emission contributes to
climate change. Thus, in the case of climate change, the cause-and-effect
relationship is assumed to be more firmly established. However, in the case
of climate change, the chain of causation is incomparably more complex,
multi-polar and therefore fuzzier, as well as being scientifically contested.
When countless major and minor emitters release gases, which merge
indiscriminately with each other, alter each other and ultimately, through
extremely complex natural processes, induce climate change, it is
impossible to identify anything resembling a linear chain of causality from
a particular emission source to a particular damage |...].

In addition, the defendant is not a "disrupter by conduct”, as it did not
cause the damage in a sufficient manner either. The theory of adequate
causation restricts the principle of "conditionality".

09 Essen Regional Court, Saul Ananias Luciano Lliuya v. RWE AG, 15 December 2016, R.G. 20 285/15, para.
40. Loosely translated from: "Der kldigerische Vortrag, nach dem es fiir die Bejahung der Kausalitdt
ausreichend ist, dass die Beklagte durch ihre Treibhausgasemissionen zum anthropogenen Klimawandel
beitrage, ist nicht ausreichend, um eine rechtlich kausale Verursachung zu begriinden".
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sine qua non" in order to prevent totally improbable causal processes from
giving rise to liability. Thus, the event in question must have substantially
increased the overall probability of an effect of the same type as the one
that occurred [...]. The contribution of individual greenhouse gas emitters
to climate change is so small that a single emitter, even a large one such as
[RWE], does not substantially increase the effects of climate change"".

774. This case was appealed to the Hamm Court of Appeal”™' , which ultimately ruled that the

claimant's action was admissible. The court also requested that the parties appoint experts
to answer various questions relating to the various causal links. Thus the first preliminary
question they had to decide was whether the risk of flooding was imminent, given the
hydrogeological conditions in the area, before answering four very specific chain-of-
causation questions: (1) whether RWE's emissions had led to an increase in the
concentration of greenhouse gases in the atmosphere; (2) whether this concentration of
greenhouse gases in the atmosphere had led to an increase in the risk of flooding; (3)
whether RWE's emissions had led to an increase in the concentration of greenhouse gases
in the atmosphere; (4) whether RWE's emissions had caused an increase in the
concentration of greenhouse gases in the atmosphere. (2) Has this concentration of GHGs
led to an increase in temperature? (3) Has this increase in temperature led to an
acceleration in glacier melt, and thus an increase in the glacial lake? (4) Is RWE's
contribution to this causal chain measurable, and equivalent to that of RWE?

700

701

Essen Regional Court, Saul Ananias Luciano Lliuya v. RWE AG, 15 December 2016, R.G. °20 285/15,
paras. 42 and 44-46. Free translation of: "Die Schadstoffe, welche von der Beklagten ausgestofien werden,
sind nur ein Teil von unzdhligen anderen Schadstoffen, die von einer Vielzahl von Klein- und
Grofiemittenten ausgestofsien werden und wurden. Every human being is an emitter, more or less. In the
case of a high volume of traffic, it is only this combination of all the emitters that leads to a higher flow
rate. The Treibhausgasemissionen der Beklagten in der Vergangenheit und Zukunft diirften nicht hinweg
gedacht werden, ohne dass die vermeintliche Flutgefahr gebannt wdire. This is not the case. Auch die
Emissionen der Beklagten als grofier Treibhausgasemittent sind angesichts der Millionen und Milliarden
von Emittenten weltweit nicht derart bedeutend, als dass der anthropogene Klimawandel und damit die
vermeintliche Flutgefahr des Gletschersees bei Wegdenken der einzelnen Emissionen der Beklagten nicht
existieren wiirde [...] die Emissionsbeitrdge aller Emittenten zudem ununterscheidbar vermischt. Es handelt
sich um einen Fall der sogenannten summierten Immissionen. In the event of a single Ubermafy an
Kausalititsbeitrigen, a single Schéiiden und Beeintrichtigungen ihren Verursachern nicht individuell
zugeordnet werden [...].Dort liegt zwar die Kausalitdtsproblematik insbesondere darin, dass es nicht
nachvollziehbar ist, ob bestimmte Immissionen bedingt durch Windrichtung und Luftdruck, tatsdchlich zu
dem bestimmten Schaden an dem bestimmten Wald gefiihrt hat. Dagegen soll jede einzelne Emission von
Treibhausgasen zum Klimawandel beitragen. Der Ursachenzusammenhang ist beim Klimawandel somit
vermeintlich gesicherter. Andererseits ist die Ursachenkette beim Klimawandel ungleich komplexer,
mehrpoliger und damit diffuser und gleichzeitig in der Wissenschaft umstritten. Wenn zahllose Grof3- und
Kleinemittenten Treibhausgase freisetzen, die ununterscheidbar miteinander vermischt werden, sich
gegenseitig verdndern und letztlich iiber einen hochkomplexen Naturprozess eine Klimadnderung
hervorrufen, ldsst sich eine auch nur anndhernd lineare Verursachungskette von einer bestimmten
Emissionsquelle zu einem bestimmten Schaden nicht mehr ausmachen [...Die Beklagte ist aufierdem keine
Handlungsstérerin, da sie die Beeintrichtigung auch nicht addquat verursacht hat. Addquanztheorie
schrdnkt die Conditio-sine-qua-non-Formel ein, um nicht gdnzlich unwahrscheinliche Kausalverliufe eine
Haftung auslosen zu lassen. Das Ereignis muss demnach die Moglichkeit eines Erfolges der eingetretenen
Art generell nicht unerheblich erhoht haben [..]. Unabhdngig davon, dass bereits die dquivalente
Kausalitit bei Summationsschéden nicht gegeben ist, ist der Anteil der einzelnen Treibhausgasemittenten
am weltweiten Klimawandel derart gering, dass der einzelne Emittent, und sei es ein Grofiemittent wie die
Beklagte, die moglichen Folgen des Klimawandels nicht in erheblicher Weise erhéht".

The case is still pending before the Hamm Court of Appeal.
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775.

776.

0.47% of overall GHG emissions? If not, what percentage should be used?’%?

In Native Village of Kivalina v. Exxon Mobil Corp’®, in its judgment of 30 September
2009, the United States District Court for the Northern District of California referred to a
decision of the United States Supreme Court in which the high court recalled that in order
to demonstrate a causal link the plaintiff must prove the existence of a causal link between
the injury and the conduct complained of, in the sense that the injury must be fairly
traceable to the defendant's conduct and must not result from the independent action of a
third party who is not a party to the case’*. On the merits, the district court dismissed the
plaintiffs' claim for damages on the grounds that "it is not plausible to indicate which
emissions - emitted by whom and at what time in recent centuries and in what part of the
world - 'caused’ the plaintiffs' alleged global warming damages"’% and that "the plaintiffs’
claim for damages depends on a series of events far removed in both space and time from
the defendants’ alleged GHG emissions""%,

The frequent recourse by the courts and tribunals of countries neighbouring Belgium to
the theory of adequate causation in the context of climate disputes highlights the
importance and the need for your Tribunal to have recourse to corrective mechanisms to
the theory equivalence of conditions, such as those set out above, in order avoid solutions
that may ultimately prove to be unfair and disproportionate. In this respect, contrary to
what the Claimants maintain’"’, this is precisely what the European Court of Human
Rights urges in its judgment in Verein Klimaseniorinnen Schweiz et al. v. Switzerland
Jjudgment, in which it points out that: "the causal link between, the one hand, the acts or
omissions of the national authorities a country and, on the other hand, the damage or risk
of damage arising therefrom in that country is necessarily more tenuous and indirect than
in the context of harmful pollution having local origins" and that "questions relating to
individual victim status or to the specific content of the State's obligations cannot be
decided on the basis of a strict sine qua non. It is therefore necessary to adapt the way in
which these issues are addressed, taking into account the specificities of the climate
change problem""%8.

702

703

704
705

706

707
708

Hamm Court of Appeal, Saul Ananias Luciano Lliuya v. RWE AG, 30 November 2017, R.G. I-5 U 15/17,

p. 6.

U.S. District Court (°* Cir.), Kivalina v. ExxonMobil Corp. et al., September 30, 2009,

R.G. C 08-1138 SBA.

Supreme Court of the United States, Bennett v Spear, 19 March 1997, 520 U.S. 154 (1997), para. 167.

U.S. District Court (° Cir.), Kivalina v. ExxonMobil Corp. et al., 30 September 2009,

R.G. C 08-1138 SBA, p. 20. free translation of : "it is not plausible to state which emissions-emitted by
whom and at what time in the last several centuries and at what place in the world-"caused" Plaintiffs’
alleged global warming related injuries".

U.S. District Court (°* Cir.), Kivalina v. ExxonMobil Corp. et al., 30 September 2009,

R.G. C 08-1138 SBA, p. 22. Translation of : "the Plaintiffs' claim for damages is dependent on a series of
events far removed both in space and time from the Defendants' alleged discharge of greenhouse gases".
See p. 278, para. 379 of the Claimants' main submissions.

Cour eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, paras. 439-
440 (emphasis added).
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(d) Proof of a causal link

777. Under the terms of Article 8.4, paragraph 1¢ of the new Civil Code, "[w]hoever wishes to
assert a legal claim must prove the legal acts or facts on which it is based". The burden of
proving the causal link therefore lies with the injured party. To prove causation, it is
necessary not only to prove the chain of events, also what would have happened in the
absence of the fault (i.e., the counterfactual scenario).

778. Proof of the chain of events may be adduced with a reasonable degree of certainty in
accordance with Article 8.5 of the Civil Code’® or, where it is not possible or not
reasonable to require proof with certainty, by reason of probability in accordance with
Article 8.6, second paragraph, of the Civil Code'?.

779.On the other hand, proof of the counterfactual scenario must necessarily be established
with a reasonable degree of certainty, in accordance with Article 8.5 of the Civil Code.
The mechanism for lightening the burden of proof, which allows the victim to prove
positive facts with a mere degree of probability, cannot be used for this purpose if they are
not really "positive facts" but mere hypotheses 7'! . Consequently, the counterfactual
scenario must be demonstrated with a certainty that excludes any reasonable doubt’!2,

780. According to Professor Van Ommeslaghe, "[t)his presupposes that causality is certain, it
cannot be a matter of conjecture or hypothesis. The court must find that, but for the fault,
it is certain that the damage would not have occurred, as it did in concreto. A finding that
there is a causal link between the fault and the damage, however strong, is not sufficient
to justify liability. Some authors have written that this is a matter of "judicial certainty”,
which is more or less contingent in nature. In reality, it is a reasonable human certainty -
no more and no less -; it cannot be satisfied with probability, even if it is evaluated at 80%
or even 90%""13.

781. If there is ever any uncertainty or doubt as to the existence of a causal link, the risk must
be borne by the party who bears the burden of proof, and the action for damages must be
brought by the party who bears the burden of proof.

(709) Article 8.5 of the Civil Code provides that: "[e]xcept where the law provides otherwise, proof must be
adduced with a reasonable degree of certainty".
719y Article 8.6 of the Civil Code provides that: "t]he person who bears the burden of proof of a negative fact
may merely establish the likelihood of that fact.
The same rule applies to positive facts for which, due to the very nature of the fact to be proven, it is not
possible or not reasonable to require certain proof". The explanatory memorandum specifies in this respect
that "if we were to talk in terms of a percentage of certainty, we could mention , i.e. that there is serious
evidence in the file to support the allegations and that the alternatives, although not completely impossible,
do not appear likely" (see Bill to Book 8 "Evidence" into the new Civil Code, explanatory memorandum,
Doc. parl. Ch. repr. 2018-2019, no. 54-3349/001, p. 17).
711 C, JOISTEN, L'incertitude causale en droit de la responsabilité civile, 1¢ éd, Bruxelles, Larcier- Intersentia,
2024, p. 737; B. DUBUISSON, V. CALLEWAERT, B. DE CONINCK, F. GEORGE, et N.
SCHMITZ, Droit de la responsabilité civile - Vol. 1, 1% éd, Bruxelles, Larcier-Intersentia, 2023, p. 538.
712 Bill Book 8 "Evidence" into the new Civil Code, explanatory memorandum,
Doc. Ch. repr. 2018-2019, No 54-3349/001, p. 16.
713P. VAN OMMESLAGHE, Tome II - Les obligations, 1¥©éd, Bruxelles, Bruylant, 2013, p. 1551 (emphasis added).
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reparation must be rejected’'4. The judge must be moved a conviction that excludes any
reasonable doubt”!3.

(e) The theory of loss opportunity

782. The theory of the loss of a chance is a theory based on case law and doctrine under which
the author a fault is required to compensate for the damage consisting in having lost, as a
result of this fault, a chance to obtain an advantage, or even to have suffered a
disadvantage.

783. This theory is a means of compensating for a certain type causal uncertainty inherent in
reconstruction of the counterfactual scenario. Thus, loss of chance is used when a fault has
been committed and a harmful situation arises as a result of that fault according to the real
and well-known chain of eventsbut it is impossible establish with certainty that, without
that fault, the victim would not have found himself in that harmful situation in any 7'¢. In
other words, "[i]t is not a question of establishing facts that occurred in the past, but of
establishing the consequences of hypotheses that have not occurred and will never occur
in reality""V".

784. The essential function of the loss of a chance is therefore to allow a victim to be
compensated when there is certainty as to the causal chain of events, but uncertainty
relating exclusively to the reconstruction of the counterfactual scenario, i.e. what would
have happened in the absence of the fault’!® : there are several possible scenarios and
several other hypothetical causes (hazards) could also have led to the same result. We do
not know, and we will never know, how events would have unfolded in the absence of
fault. It is in this situation, and only in this situation, that loss of chance finds its home’!,
recourse to the mechanism being excluded where there is certainty as to the sequence of
events. , if loss of chance were to be applied to uncertainties as to the sequence of events,
the very notion of causation would be completely overturned and the theory of
equivalence of conditions would lose all substance’?°.

785. A paradigmatic example of the loss of a chance perfectly illustrates how it works: a
lawyer failed to file an appeal in time, depriving his client of the chance to win his case
(lost chance). The sequence of events - they occurred - is perfectly well known, but it is
impossible to determine whether, by

714 R. JAFFERALI, "La causalité", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité
civile, Limal, Anthemis, 2022, p. 183.

15) Draft law inserting Book 8 "Evidence" into the new Civil Code, explanatory memorandum,
Doc. Ch. repr. 2018-2019, No 54-3349/001, p. 16.

716 C. JOISTEN, L'incertitude causale en droit de la responsabilité civile, 1¥© éd, Bruxelles, Larcier- Intersentia,
2024, p. 332.

17y 'H. BOCKEN, "Het oorzakelijk verband in het ontwerp van de commissie tot hervorming van het
aansprakelijkheidsrecht", T.P.R., 2021, p. 256. Free translation of : "[h]ier gaat niet over de vaststelling van
feiten die in het verleden hebben plaatsgevonden, maar over de gevolgen van hypothéses die zich niet in
werkelijkheid hebben voorgedaan en dit ook nooit zullen doen".

718 C. JOISTEN, L'incertitude causale en droit de la responsabilité civile, 1°¢ éd, Bruxelles, Larcier- Intersentia,
2024, p. 340.

719 C. JOISTEN, L'incertitude causale en droit de la responsabilité civile, 1°¢ éd, Bruxelles, Larcier- Intersentia,
2024, p. 332.

720 C, JOISTEN, L'incertitude causale en droit de la responsabilité civile, 1°¢ éd, Bruxelles, Larcier- Intersentia,
2024, p. 338.
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In the absence of the fault, the client would or would not have been successful on
appeal”!. In such a case, compensation cannot be awarded for the entire loss that the
victim hoped to avoid, but only for the reasonable probability that he or she would have
succeeded on appeal.

® The causal link and science climate

786. Article 4 of Directive 2004/35/EC excludes from the environmental liability regime

damage considered to be diffuse where it is not possible to establish a certain causal link:

"(13) Not all forms of environmental damage can be remedied under a
liability regime. For the latter to work, there must be one or more
identifiable polluters, the damage should be concrete and quantifiable, and
a causal link should be established between the damage and the identified
polluter or polluters. Liability is therefore not an appropriate instrument
for dealing widespread and diffuse pollution, where is impossible to
establish a link between the negative environmental impact and act or
omission of certain individual actors""*?.

787. In addition, in the above-mentioned case of Klimaatzaak et al. v. Belgian State et al. the

Brussels Court of Appeal acknowledged that although the Belgian State and the three
regions had made efforts to reduce GHG emissions from 2013-2020, it was not certain
that such efforts would have had a positive and tangible impact on the climate change that
is currently occurring. The court admitted that :

"While it is certain that the quantity of GHGs emitted would have been less
without the fault of the respondents, it is not sufficiently certain that the
effects of global warming as , which constitute part of the damage alleged
by the [Klimaatzaak et al], could have been mitigated if, as early as the
second commitment period referred to above (2013-2020), [the Belgian
State et al] had increased their ambitions in terms of reducing GHG
emissions. Other countries have acted in the same way and, unfortunately,
the effects of global warming are now being felt more intensely and more
quickly than originally anticipated"’?.

788. In the above-mentioned Verein KlimaSeniorinnen Schweiz et al. v. Switzerland judgment

724 | the European Court of Human Rights emphasised special nature of examining the
causal link in the context of climate disputes:

" 416. In the case of climate change, the main characteristics and
circumstances are very different. Firstly, the source of the damage is
neither unique nor specific. GHG emissions

721

722
723
724

C. JOISTEN, L'incertitude causale en droit de la responsabilité civile, 1¥* éd, Bruxelles, Larcier- Intersentia,
2024, p. 333.

Underlining added.

Brussels, 30 November 2023, R.G. 2021/AR/1589, 2022/AR/737 and 2022/AR/891, para. 266.

Eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024.
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emissions come from multiple sources. The damage results from the
aggregation of different emissions. Secondly, CO2 - the main GHG - is not
toxic in itself at normal concentration levels. Emissions become harmful as
a result of a complex chain of effects. [...]

417. Thirdly, the chain of effects is not only complex, it is also more
unpredictable from a spatial and temporal point of view than for other
emissions of specific toxic pollutants. |...]

418. Fourthly, the sources GHG emissions are not limited to specific
activities that could be described as hazardous. In many places, the main
sources of GHG emissions are sectors such as industry, energy, transport,
housing, construction and agriculture - in other words, the basic activities
of human societies. [...] "("*.

789. This shows how impossible it is to link the emissions directly or indirectly caused by a
State, and a fortiori by a company, to the damage caused by a given meteorological
disaster.

790. According to the Court, because of the global and complex nature of climate issues,
questions of causality arise at several levels, which are distinct from one another’?¢ :

e The first dimension of causality concerns the link between GHG emissions - and the
resulting accumulation of GHGs in the global atmosphere - and the various
manifestations of climate change. This is a matter for scientific knowledge and
assessment.

e The second dimension of causality relates to the link between the various
meteorological events and the damage suffered by the victim.

e The third dimension of causation concerns the link that exists, at an individual level,
between, on the one hand, damage or a risk of damage allegedly affecting specific
persons or groups of persons, and on the other , the acts or omissions of the person
allegedly at fault.

e The fourth dimension of causality concerns the attributability of responsibility for the
effects of climate change that individuals or groups claim against a person, given the
multitude of actors contributing to the overall quantities and effects of GHG
emissions.

725 Eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, paras. 416- 418
(emphasis added).

726 Eur. D.H. (gde ch.), Verein KlimaSeniorinnen Schweiz et al. v. Switzerland, 9 April 2024, paras. 424- 425
and 439.

220

EUI-1219413487v7



791.

792.

Only the first, third and fourth dimensions will be analysed in depth in this case.
3. By the species

It should be noted that the Claimants set out their demonstration of a causal link in three
distinct stages, each of which is supposed to establish a progressive (and, consequently,
extremely distended and uncertain) connection between the alleged fault of TotalEnergies
SE and the damage they allege to have suffered. In their view, proving the causal link
would successively establishing: (i) the first stage of the causal link, which would consist
in demonstrating the existence of a link between TotalEnergies SE's activities and climate
change. This analysis would correspond to the third dimension of the causal link as set out
by TotalEnergies SE (see infra, paras. 868 to 862), (ii) the second stage of the causal link,
which would seek to establish a link between climate change and EMEs and slow-onset
phenomena. This approach would correspond to the first dimension of the causal link as
set out below (see infra, paras. 793 to 833), and (iii) the third stage of the causal link,
which would consist of demonstrating that these EMEs or slow-onset phenomena are
directly the cause of the damage suffered by the Claimants. TotalEnergies SE does not
contest the third stage of the causal link, with the exception of the causal link between the
EMEs and Hugues Falys' past non-material damage, which Hugues Falys has failed to
prove.

(a) Means no. 16 : No causal link between climate change and
the EMEs concerned (first dimension)

1. Introductory remarks on the science of attribution

793.The Plaintiffs seek to attribute the EMEs at the origin of their damages to the

climate change, based on the conclusions of certain studies known as
"These attempt to establish that a given EME was caused anthropogenic climate change.

794. As the IPCC explains, "attribution science is concerned with identifying the causes of

795.

changes in the characteristics of the climate system (e.g. trends, single extreme
events)"’?’. The organisation World Weather Attribution (hereafter, the "WWA") adds
that: "Event attribution studies calculate whether, and to what extent, a specific extreme
event is made more (or less) likely and more intense as a result of climate change"'?8.

Specifically, this work attempts to establish the probability of recurrence (return period) of
an EME on the basis of a counterfactual model, whether this involves comparing a
contemporary period with a real past period, or with a counterfactual model of a future
period.

727

728

IPCC, "Climate change 2022: Mitigation of Climate Change", 2022, p. 1540 (available at the following
address: chrome-
extension://efaidnbmnnnibpcajpcglelefindmkaj/https://www.ipcc.ch/report/ar6/wg1/downloads/report/

IPCC AR6 WGI Chapterl1.pdf).

World Weather Attribution guide for journalists, p. 4 (available at the following address: chrome-
extension://efaidnbmnnibpcajpcglclefindmkaj/https://www.worldweatherattribution.org/wp-

content/uploads/FR_WWA-L es-evenements-meteorologiques-extremes-et-le-change- climatique.pdf).
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reality, based on simulations of the frequency occurrence a given climatic event without
anthropogenic climate change.

796. However, there is still much room for improvement in this work and it is the subject of
ongoing scientific debate, not least because there is no consensus on the most reliable
methodology for constructing these counterfactual models.

797. Davide Faranda, Director of Research at the CNRS, explains that "there is currently no
scientific consensus on the best way to construct this counterfactual world, not even in the
IPCC models. Several calculation methods coexist to model events, each with its
advantages and disadvantages"’. Similarly, with regard to heat waves in particular, it is
generally considered that "the reliable attribution and projection of change in heat waves
remains a major scientific challenge in many regions. [...] Current climate models often
do not correctly simulate all the mechanisms at work and will therefore need to be
improved before their description of past trends and future projections of heat waves can
be relied upon"™.

798. Moreover, attribution have certain methodological limitations and biases.

799. Firstly, the results of these studies vary greatly depending on various factors, such as the
definition of the extreme event (geographical, chronological and intensity definition)’3!,
the quality and quantity of the data available, analysis biases, the brevity of potential
events and the limits of human knowledge.

800. One study warns against hasty and non-rigorous attributions of EMEs to climate change,
pointing out that these studies can be instrumentalised for political and economic ends 732.
In particular, it observes that the science of attribution is sometimes used to promote
specific agendas, such as proclaiming a climate emergency in order to obtain international
funding from developed countries, which are considered to be responsible for climate
change, or concealing the non-climatic causes of disasters in particular failures of local
governance and deficient infrastructures. The study takes the example of Bangladesh,
where a number of recent disasters (cyclones, saltwater intrusion) have been publicly and
politically attributed to climate change, even though more decisive structural factors were
involved, in particular the lack of maintenance of essential infrastructure - i.e. the failure
to manage overpopulation in at-risk areas and the defective management of dykes and
flood defences.

729

(730) Exhibit 52 - G. J. VAN OLDENBORGH et al, "Attributing and projecting heatwaves is hard: We can do
better", Earth's Future, 10, 2022 (available at
https://agupubs.onlinelibrary.wiley.com/doi/epdf/10.1029/2021EF002271).

731 Exhibit 50 - G. J. VAN OLENBORGH, "Pathways and pitfalls in extreme event attribution", Climatic Change,
2021, 166: 13, p. 20.

732 Exhibit n° 47 - S. GRANT, C. CRIM TAMASON, P. KIZR MACKIE JENSEN, "Climatization: A critical perspective of
framing disasters as climate change events", Climate Risk Management, Elsevier, Amsterdam, 2015, pp.
27-34.
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flooding - clearly linked to poor infrastructure management by public authorities. The
study warns that "by attributing the causality of specific disasters to climate change
without question, there is a visk that potentially more pressing concerns related to
vulnerability, capacity and governance will be neglected" 3.

801. Secondly, these studies lack reliability due to the lack of available data. As the newspaper
Le Monde explains, "Some areas are much more complicated to analyse, particularly
those where the observation data - important for clearly defining the characteristics of the
episode, checking the reliability of the climate model or making comparisons with the past
- are incomplete or erroneous"’*.

802. Thirdly, these attribution are more reliable for some events than for others. Cyclones,
droughts and fires, for example, are very poorly explained.

803. With regard to droughts, the IPCC concluded in its latest report that: "Evidence at the
regional level of attribution for given regions generally gives a low level of confidence to
the hypothesis of a human contribution to observed trends in regional meteorological
droughts, with few exceptions (Section 11.9)"73.

804. Consequently, these purely probabilistic studies, which are affected by numerous biases
and based on very poor data, cannot serve as a basis civil liability in Belgium, as they are
still fraught with uncertainty.

805. Thus, according to WWA, "climate change cannot cause a weather event (in a binary use
of the term cause). All weather events have multiple causes, including chance, reflecting

the chaotic nature of day-to-day weather"73.
1. Attributing past damage to EMEs climate change by
Hugues Falys

806. Hugues Falys claims that the damage he has suffered in the past is the result of EMEs,
which he believes are systematically attributable to climate change.

733 Exhibit 47 - S. GRANT, C. CRIM TAMASON, P. KJER MACKIE JENSEN, "Climatization: A critical perspective of
framing disasters as climate change events", Climate Risk Management, Elsevier, Amsterdam, 2015, p. 33.

734 Exhibit 57 - Le Monde, "Evénements climatiques extrémes : les études d'attribution, de nouveaux modéles
pour sensibiliser le public", 18 March 2024 (available at:
https://www.lemonde.fr/sciences/article/2024/03/18/evenements-climatiques-extremes-les-etudes-d-
attribution-de-nouveaux-modeles-pour-sensibiliser-le-public_ 6222731 1650684.html).

735 IPCC, "Climate Change 2022: Mitigation of Climate Change", 2022, p. 1579 (available at
https://www.ipcc.ch/report/ar6/wg3/downloads/report/IPCC_AR6_ WGIIL FullReport.pdf).

736 WWA guide for journalists, p. 1 (available at the following address: chrome-

extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.worldweatherattribution.org/wp-
content/uploads/FR_ WWA-Les-evenements-meteorologiques-extremes-et-le-change- climatique.pdf).
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807. The stationary storm of 2016. - Hugues Falys maintains that the stationary storm that hit

808.

809.

810.

his farm in June 2016 is necessarily attributable to climate change. In support of this
assertion, he refers to a report drawn up by several meteorological institutes and
universities, in collaboration with WWA. However, this report only looks at weather
situations in France and Germany, and does not include Belgium. Hugues Falys
nevertheless states that "it is obvious that the storm zone extended beyond the two
countries [...]" 37) , implying that the report's conclusions could be transposed to his own
case, without any rigorous scientific demonstration.

Firstly, it should be pointed out that the authors of this study themselves describe it as a
"rapid attribution" study, thereby acknowledging its methodological limitations and
provisional nature. The authors explain that: "In this rapid attribution study, the results of
which were completed and made public in one week, with a further week to finalise this
article, we present an initial estimate of the impact of anthropogenic climate change on
the probability of the meteorological variables corresponding to the event, namely the
average precipitation over three days in the Seine and Loire basins and the maximum
spatial precipitation in one day over southern Germany (excluding the Alps)""*%. Such a
short period of time necessarily raises questions about the scientific soundness of the
conclusions reached, especially as attribution generally require complex analyses
involving the comparison of multiple climate models and the meticulous examination of
historical data over a long period.

Furthermore, this study only examines the impact of climate change on the occurrence of
precipitation in France (Seine and Loire basins) and Germany from 29 to 31 May 2016. At
no point does the study deal with the rainfall that occurred in Belgium, and even less with
that which affected Lessines from 6 to 8 June 2016 7 . Thus, the geographical area
analysed, as well as the period studied, in no way correspond to the EME that Hugues
Falys is trying to attribute to climate change. It is therefore methodologically wrong to
extrapolate the conclusions of this study to a meteorological event that is distinct space
and time, especially as local atmospheric conditions can vary significantly from one
region to another.

Moreover, according to this study, climate change has increased the probability of
precipitation in France. However, it is unable to reach a similar conclusion regarding
precipitation in Germany. The conclusions of the report state that "[t|he probability of
extreme precipitation over three days in this season has increased by a factor of around
2.3 (>1.6) on the Seine and 2.0 (>1.4) on the Loire, according to the agreement of the
four climate models that simulated the statistical properties of these extremes. The trend
observed for intense precipitation over one day in southern Germany is clearly negative,
while the only model that correctly reproduces the distribution indicates

737
738

739

See p. 309, para. 425 of the Claimants' main submissions.

Exhibit No. 52 - G. J. VAN OLDENBORGH et al, "Rapid attribution of the May/June 2016 flood-inducing
precipitation in France and Germany to climate change", Hydrology and Earth System Sciences (HESS),
June 2016, p. 1.

See p. 230, para. 312 of the Claimants' main submissions.
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811.

812.

813.

814.

815.

a significant positive trend, making it impossible at the present time to make any statement
of attribution for these storms" " . Thus, there is still complete uncertainty as to whether
the rainfall that hit Hugues Falys' farm in 2016 can be attributed with certainty to climate
change.

The Claimants' argument is thus based on an unfounded extrapolation of a rapid
attribution study, the conclusions of which: (i) are limited to certain areas of France and
Germany and do not concern Belgium, (ii) the authors themselves acknowledge that it
does not make it possible to establish a clear attribution between the precipitation
occurring in Germany and climate change.

Ultimately, there is no solid scientific evidence to demonstrate with any reasonable degree
of certainty - or even likelihood - that the stationary storm in June 2016 was attributable to
climate change.

The heat waves and drought of 2018. - Hugues Falys uses a study conducted by Swiss
and British meteorological institutes to argue that the heat waves and drought of 2018 are
necessarily attributable to anthropogenic climate change. According to this study, "it is
virtually certain (using the calibrated uncertainty language of the Intergovernmental
Panel on Climate Change) that the concurrent heat events in the northern hemisphere in
2018 would not have occurred without anthropogenic climate change"™!.

First of all, the geographical scope of this study is extremely broad, encompassing the
whole of the northern European hemisphere. Such a vast scope of analysis does not allow
for a sufficiently rigorous and localised assessment to establish a direct link between
climate change and the heatwaves and drought that would have affected Hugues Falys'
farm. Although the study mentions several meteorological events that occurred in 2018 in
certain European countries’, it does not mention Belgium at any point and makes no
reference to the specific events that affected Hugues Falys' farm.

The imprecision of this study prevents any reliable extrapolation to establish a causal link
between climate change and the damage claimed by Hugues Falys.

Secondly, the study focuses exclusively on the attribution of the heatwaves that occurred
in 2018, without dealing with drought, which is an essential component of the damage
claimed by Hugues Falys. It is widely accepted, including by the European Commission,
that drought and heatwaves are not the same thing.

740

741

742

Exhibit No. 52 - G. J. VAN OLDENBORGH e al, "Rapid attribution of the May/June 2016 flood-inducing
precipitation in France and Germany to climate change", Hydrology and Earth System Sciences (HESS),
June 2016, p. 1 (emphasis added).

Exhibit 49 - M. M. VOGEL, J. ZSCHEISCHLER, R. WARTENBURGER, D. DEE and S. I. SENEVIRATNE, "
Concurrent 2018 hot extremes across Northern Hemisphere due to human-induced climate change", Earth's
Future, 2019, no. 7, p. 692. It is virtually certain (using Intergovernmental Panel on Climate Change
calibrated uncertainty language) that the 2018 north hemispheric concurrent heat events would not have
occurred without human-induced climate change.

Exhibit 49 - M. M. VOGEL, J. ZSCHEISCHLER, R. WARTENBURGER, D. DEE and S. I. SENEVIRATNE, "
Concurrent 2018 hot extremes across Northern Hemisphere due to human-induced climate change",

Earth's Future, 2019, no. 7, p. 695.
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necessarily simultaneous’®. Hugues Falys thus failed to show that the drought in 2018
which caused him damage was attributable to climate change.

816.In short, there is nothing to show, with any reasonable degree of certainty, or even
likelihood, that the heatwaves and droughts in 2018 that caused Hugues Falys' injury are
necessarily attributable to climate change.

817. The heatwave and drought of 2020. - According to Hugues Falys, these
"(749) since "numerous studies shown that climate change leads to longer and more
frequent heat waves and droughts"(’*). TotalEnergies SE wishes to emphasise that this
purely probabilistic statement does not in any way imply that the heatwave and drought of
2020 would be linked to climate change, but simply that climate change would increase
the frequency of such episodes.

818. As a result, there is nothing to show, with a reasonable degree of certainty, or even
likelihood, that the heatwave and drought of 2020 that caused Hugues Falys' injury were
attributable to climate change.

819. The heatwave and drought of 2022. - Hugues Falys attributes these events to climate
change, based in particular on a WWA study according to which "high temperatures
exacerbated by climate change have made soil moisture droughts in the northern
hemisphere of Europe more likely in 2022"74. Once again, this is a probabilistic study,
based on uncertain data and using counterfactual scenarios and analyses of uncertain
observations to arrive at its results.

820.In addition to the WWA study, Hugues Falys also refers to a study carried out by the
Centre National de Recherche Scientifique 747, which focuses solely on drought in 2022 in
France, Italy and Spain, and no mention of Belgium. In addition, it only analyses drought
phenomena and not heat . The results of this study cannot therefore transposed to the heat
waves and droughts that caused Hugues Falys' damage in 2022.

821. What's more, this CNRS study warns against jumping to any hasty conclusions about
attributing droughts to climate change, pointing out in particular that :
"the attribution of drought episodes to climate change of origin

743) European Commission, "Droughts and heatwaves at the same time: it depends on the rain", April 2022
(available  https://cordis.europa.eu/article/id/436228-  droughts-and-heat-waves-happening-together-it-
depends-on-the-rain/en).

744 See p. 316, para. 433 of the Claimants' main submissions.
745 See p. 316, para. 433 of the Claimants' main submissions.
746 WWA, High temperatures exacerbated by climate change made 2022 Northern Hemisphere droughts more
likely, 5 October 2022, p- 1 (available a the
).
7 See p. 317, para. 436 of the Claimants' main submissions.
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822.

823.

824.

The human cause is not as clear-cut as for other types of meteorological risk, such as heat
waves, due to the confounding role of natural variability. Exceptional droughts have in
fact occurred over the last two millennia in association with decadal variations in sea
surface temperatures. While the IPCC's " assessment report indicates that we have a
While there is "moderate confidence" attributing increased agricultural and ecological
droughts due to increased evapotranspiration from land to human-induced climate
change, attributing meteorological droughts - directly linked to rainfall deficits and
therefore to atmospheric dynamics - to human-induced climate change remains a
challenge"™8. This study also adds that "[a]n approach based solely on atmospheric
reanalyses, such as that applied in this study, while providing important information on
the probability of the 2022 drought, has certain limitations for attributing this extreme
event to human-induced climate change, namely, firstly, the impossibility of defining a
counterfactual climate without anthropogenic forcing and, secondly, the limited number
of years available in the reanalysis datasets"™.

Such clarifications, which are far more nuanced and cautious than the Plaintiffs' position,
prevent us from hastily concluding, with a reasonable degree of certainty or even
likelihood, that there is a causal link between the occurrence of the droughts in 2022 that
caused the damage alleged by Hugues Falys and climate change.

Conclusion as to the attribution of the EMEs of 2016, 2018, 2020 and 2022 to climate
change. - In light of the foregoing, it should be noted that none of the EMEs that caused
the damage alleged by Hugues Falys can be attributed with a reasonable degree of
certainty or likelihood to climate change.

In addition, and more generally, if the science of attribution has been able to establish an
increase in the occurrence of certain meteorological events during the

748

749

Exhibit n° 53 - D. FARANDA et al, "Persistent anticyclonic conditions and climate change exacerbated the
exceptional 2022 European-Mediterranean drought", Environmental Research Letters, 2023, n° 18, p. 9
(available at the following address: iopscience.iop.org/article/10.1088/1748-9326/acbc37/pdf). Free
translation of : "The attribution of drought events to human caused climate change is not as clear as for
other types of weather hazards like, e.g. heatwaves, because of the confounding role of natural variability
[19]. Exceptional droughts have in fact occurred over the last two thousand years in association with
variations in sea surface temperatures [46]. While the last IPCC 6th Assessment Report states that we have
'medium confidence' in attributing to human induced climate change the increases in agricultural and
ecological droughts because of increased land evapotranspiration [41, 47, 48], attribution to human-
caused climate change of meteorological droughts-directly related to rainfall deficits and hence to
atmospheric dynamics-remains challenging"; 1PCC, AR6, Climate Change 2023. Synthesis Report.
Summary for Policymakers, p. 7, A32 (available at
https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6_SYR SPM.pdf).

Exhibit n° 53 - D. FARANDA et al, "Persistent anticyclonic conditions and climate change exacerbated the
exceptional 2022 European-Mediterranean drought", Environmental Research Letters, 2023, n° 18, p. 9,
(available at the following address: iopscience.iop.org/article/10.1088/1748-9326/acbc37/pdf). Free
translation of : "An approach based only on atmospheric reanalysis, like the one applied in this study, while
providing important information on the likelihood of the 2022 drought, has some limitations for attributing
this extreme event to human-caused climate change, that is, first, the impossibility to define a
counterfactual climate with no anthropogenic forcing and, second, the limited number of years available in
reanalyses datasets.
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ten to fifteen years, it not necessarily and exclusively attribute this occurrence to climate
change”™. This demonstrates that climate change has not been and will not be
systematically, as the Claimants claim, the cause of any EME such as a thunderstorm or
heatwave. While it is not disputed that the occurrence of this type event has become more
frequent as a result of climate change, some of these events may be completely unrelated
to climate change.

825. With regard more specifically to the episodes of agricultural drought that are the main
cause of the damage alleged by Hugues Falys, the IPCC's sixth report states that it has
"moderate confidence"”! in the fact that these droughts could be attributed to climate
change because of the increase in evapotranspiration from the land 732 . This reservation,
expressed by the IPCC itself, once again serves to qualify and put into perspective Hugues
Falys' assertion that the droughts of 2018, 2020 and 2022 that caused the alleged damage
were (and will be in the future) necessarily attributable to climate change.

826. Insofar as EMEs are influenced by a variety of natural climatic factors and atmospheric
variations that can also produce extreme conditions independently of climate change, the
Claimants still fail to demonstrate with the requisite degree of certainty that, in the
absence of TotalEnergies SE's alleged fault, it is certain that the EMEs would not have
(and will not occur). Indeed, this is precisely why the Plaintiffs, perfectly aware of this
causal uncertainty that clouds their legal reasoning, rely on the theory of loss of
opportunity.

827. Rebuttal of the application of the theory of loss of chance. - Hugues Falys relies, in the
alternative, on the loss of a real chance of avoiding the occurrence of his damage’>.

828. It must be noted, however, that this plea is imprecise, Hugues Falys first stating that this
theory should apply "if the Court [...] were to consider that [...] the third stage of the
causal link (between the occurrence of the EMEs and the damage suffered by [Hugues
Falys]) was not sufficiently established"”>*, and then arguing that

750 Exhibit 51 - R. CHO, "Attribution Science: Linking Climate Change to Extreme Weather", Columbia
Climate School - Climate, Earth, and , October 4, 2021 (available
https://news.climate.columbia.edu/2021/10/04/attribution-science-linking-climate-change-to-

extremeweather/).
31y 1In this respect, 'confidence' is a qualitative measure of the validity a result, based on type, quantity, quality
and consistency of the evidence (e.g. data, mechanistic understanding, theory, models, expert judgement)
and the degree of agreement. The following terms are used to describe the evidence available: limited,
moderate or strong; and for the degree of agreement: low, moderate or high. The level of confidence is
expressed using five levels of certainty: very low, low, medium, high and very high (see IPCC "Technical
Summary", Climate Change 2021: The Physical Science Basis. Contribution of Working Group I to the
Sixth Assessment Report of the Intergovernmental Panel on Climate Change, 2021, p. 38).
752 IPCC, AR6, Climate Change 2023. Synthesis Report. Summary for Policymakers, p. 7, A.3.2 (available
a the following address
https://www.ipcc.ch/report/ar6/syr/downloads/report/IPCC_AR6 _SYR_SPM.

pdf).
753 See p. 249, para. 340 of the Claimants' main submissions.
754 See p. 330, para. 450 of the Claimants' main submissions.
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829.

830.

831.

832.

833.

that it should apply if "the Tribunal [...] considers that the science of attribution would not
allow the specific EMEs listed herein to be attributed to climate disruption"">’ thus clearly
referring to the second stage of the causal link.

In any event, this theory can only be applied when the causal chain of events is certain,
but there is still uncertainty at the counterfactual scenario stage. Hugues Falys invokes this
theory in the alternative, in the event that the Court considers that the second (or third)
stage of the causal link has not been demonstrated, i.e. in the event that causal chain of
events is not clearly established. In such a case, the causal link is not established, and civil
liability cannot be incurred, not even on the basis of loss of opportunity. Thus, in addition
to being imprecise, the plea is legally flawed.

1i1. Attributing EMEs and slow-onset phenomena cause
damage to NGOs to climate change

The NGOs claim that they are suffering damage to their social purpose because of the
harm to the environment and human rights resulting from the increased frequency and
intensity of EMEs and slow-onset phenomena attributable to climate change’>°.

TotalEnergies SE takes the liberty of reasoning here by analogy with the developments set
out above regarding the attribution to climate change of the EMEs that caused the damage
by Hugues Falys or the infringement of human rights and the environment alleged by the
NGOs.

Furthermore, the Claimants have failed to establish a definite link between all future
EMEs and slow-onset phenomena that could potentially affect the NGOs' corporate
purpose and climate change.

In any event, since the NGOs continue to fail to demonstrate with a reasonable degree of
certainty that, but for climate change, the slow-onset phenomena and EMEs referred to
above would not have occurred (and will not occur in the future) and that human rights
and the environment would not therefore have been (and would not be) affected in the
same way, the causal link between TotalEnergies SE's alleged fault and the damage
alleged by the NGOs is not established.

755
756

See p. 330, para. 450 of the Claimants' main submissions.
See p. 300, paras. 411 et seq. of the Claimants' main submissions.
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834.

835.

836.

837.

838.

(b) Plea in law no. 17: Absence of causal link between the
breach of the general standard of care and the damages
alleged by the Plaintiffs (third dimension)

1. Absence of a causal link between the GHG emissions
of TotalEnergies SE and Groupe TTE and the damages
alleged by the Claimants (application of the theory
equivalence of conditions)

As explained above (see supra, paras. 516 et seq.), TotalEnergies SE and the TTE Group
emit only a tiny fraction of global GHG emissions.

In fact, TotalEnergies SE, as the holding company at the head of the TTE Group, emits
virtually no greenhouse gases. With regard to the TTE Group (which is not as such
involved in the case, as it is not a legal entity), it should again be pointed out that its size
in terms of the development of the world's hydrocarbon resources is relatively small and
corresponds to its weight in the sector, i.e. less than 2%. The GHG emissions attributed
to it represent, according to the Claimants, between 0.6% and 0.9% of global GHG
emissions 737 from industrial processes and methane, according to the report by researcher
Richard Heede, the partial nature of which has been mentioned above (see supra, para.
522).

Moreover, it should be remembered that this percentage includes not only the direct or
controlled emissions of the TTE Group (Scopes 1 and 2), but also the indirect emissions
(Scope 3) that result from the use of energy products by the Group's customers, which use
itself depends on the type equipment used by the customers and over which the TTE
Group has no control (see supra, paras. 447 et seq.). Consequently, the GHG emissions
directly attributable to the TTE Group (Scopes 1 and 2) are significantly lower than the
0.6% to 0.9% of worldwide industrial GHG emissions attributed to it by the
Claimants.

Taking into account this particularity, it cannot be seriously argued, with the degree of
proof required by the rules of the new Civil Code, that because of its GHG emissions
(representing a tiny part of global GHG emissions), TotalEnergies SE would be at the
origin of climate change (a global phenomenon), and would have indirectly caused the
EMEs mentioned by the Claimants, and thus, even more indirectly, would have caused
(and would cause) the past (and future) damages alleged by the Claimants.

In any event, the Claimants still fail to demonstrate with the requisite certainty that, had
TotalEnergies SE not breached the general standard of care, the alleged damage would not
have occurred (and would not occur) as it did (and would occur) in concreto.

757

R. HEEDE, "Tracing anthropogenic carbon dioxide and methane emissions to fossil fuel and cement

producers, 1854-2010", Climatic Change, no. 122, 2014, pp. 229-241. This report has been updated (see

Climate Accountability Institute, Carbon Majors: Update of Top Twenty companies 1965-2017,  October
2019 (available a the  following address chrome-

extension://efaidnbmnnnibpcajpcglclefindmkaj/https://climateaccountability.org/wp-
content/uploads/2020/12/CAI-PressRelease-Top20-Oct19.pdf)).
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839.

840.

841.

842.

843.

844.

The foregoing developments are entirely consistent with the decision handed down by the
Paris public prosecutor's office in connection with the complaint filed against
TotalEnergies SE in May 2024 for endangering others, damaging biodiversity,
manslaughter and failing to combat a disaster, to the detriment of eight individuals and
NGOs. The public prosecutor's office dismissed the complaint, noting in particular that
"while it is undisputed that any activity that emits greenhouse gases has a negative impact
on global warming, it is not in itself unlawful. The offence of damaging biodiversity |...]
requires proof of a direct link between the perpetrator's wrongful behaviour and the
environmental damage complained of, in addition to the intentional element required by
this offence. Beyond absence of intent, it is not possible to establish proof that greenhouse
oas emissions specific to TotalEnergies' activities are the direct cause of the damage to
coral and the common lizard" and that

"With regard to the offence of involuntary manslaughter, the multiple nature of the factors
that can lead to the occurrence of serious climatic events makes it _impossible to
demonstrate a definite causal link between TotalEnergies' activity and the death of an
individual as a result of a serious climatic event" 733,

By way of analogy, a similar conclusion must be drawn in the present case.
11. No causal link between the Plaintiffs' other allegations
underpinning the general standard of care and climate
change

The Claimants allege that (i) the overproduction of fossil products, (ii) the concealment of
the harmful effects of its activities, (iii) lobbying, (iv) the absence of a transition strategy,
(v) greenwashing or greenwashing, of which TotalEnergies SE is allegedly guilty, have
effect of increasing global GHG emissions and thus aggravating climate change’>°.

First of all, to avoid any confusion, it should be emphasised that each of these allegations,
even if they were well-founded (quod non), do not have the effect of increasing
TotalEnergies SE's GHG emissions. Indeed, at the very most, these allegations could have
had effect of increasing TotalEnergies SE's indirect Scope 3 emissions, which result, as
has been pointed out on numerous , from the use of energy products by the Group's
customers, a use that is not controlled, whether in terms of their equipment or their choice
of supplier.

Furthermore, even if TotalEnergies SE were considered to be directly responsible for
Scope 3 emissions resulting from the use of energy by third parties, these would only
represent a very small proportion of global GHG emissions, so that it could not be
seriously argued that these emissions have had (and continue to have) a significant impact
on climate change.

Finally, in any event, the Plaintiffs still fail to demonstrate with a reasonable (and serious)
degree of certainty (i) the causal chain of events, i.e. the link between TotalEnergies SE's
alleged conduct and increase in

758

759

Exhibit 29 - Letter from the Paris public prosecutor's office dated 7 February 2025 dismissing the
complaint against TotalEnergies SE (emphasis added).
See pp. 283 et seq. and paras. 387 et seq. of the Claimants' main submissions.

231

EUI-1219413487v7



845.

846.

847.

848.

emissions into the atmosphere, thereby contributing to the exacerbation of climate change
and consequently to the multiplication of the EMEs causing damage to the Claimants, and
(i) the counterfactual scenario, namely that, in the absence of such conduct attributed to
TotalEnergies SE, global GHG emissions would have been lower, so that the damage
suffered by the Claimants would not have occurred (and would not occur) in the same
way.

1il. The general standard of prudence would in itself only
require a reduction (and not a halt) in GHG emissions
(first _application of the theory of the legitimate

If Your Tribunal were to define the general standard of care in such a way that every
company is required to progressively reduce its GHG by a certain percentage, this would
mean that every company would be required to ensure a progressive decrease or decline in
its GHG emissions, while being authorised to continue to emit a certain percentage of
GHGs.

More concretely, if Your Tribunal were to define the general standard of care in such a
way that any company would have had to reduce its GHG emissions by, for example,
60%, this would mean that any company would certainly have had to gradually reduce its
GHG emissions (as the TTE Group is doing in any case), while being authorised to
continue to emit 40% more GHG emissions than a certain set level.

It follows from the foregoing that if Your Court were to find that the minute amount of
GHGs emitted by Groupe TTE is causally related to the damages alleged by Plaintiffs
(quod non), it is up to Your Court to apply the theory of the legitimate alternative and to
find on this basis that even if Groupe TTE had complied (and would comply) with a
(fictitious) general standard of prudence imposing a reduction of GHG emissions up to a
certain percentage, it would in any event have continued (and will continue) to emit
GHGs, and the damages alleged by the Plaintiffs would have occurred (and will occur) in
exactly the same way.

1v. The logical process of substitution in a market economy
(second application of the theory of legitimate
alternatives)

If the TTE Group had complied with the (fictitious) general standard of prudence, it would
have stopped emitting a significant proportion of its GHGs. Consequently, and this is a
hypothetical case, the TTE Group would have abandoned some of its exploration and
exploitation . However, in a market economy where supply is designed to meet demand,
the latter, which is always increasing, would inevitably have been filled by other
producers competing with Groupe TTE.

849. More specifically, if the subsidiaries of TotalEnergies SE, in order to comply with a

(fictitious) general standard of prudence, had chosen to abruptly terminate some of their
projects, the various exploration and production permits and contracts previously granted
and entered into by the States holding the underground resources
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would inevitably have been reallocated to competitors or partners of the TTE Group in the
consortia in place, the States having a legitimate objective of developing their subsoil. In
such a situation, the assets of the TTE Group would necessarily have been taken over by
these same competitors or partners, and the only consequence would have been to remove
the TTE Group from the supply chain the final consumer.

850. However, the TTE Group's competitors (likely to replace it on the market in the event of it

851.

ceasing to operate) and in particular the state-owned oil companies are often located in
developing countries’®, with the result that these competitors are potentially subject to
much less stringent constraints in terms of energy transition and do not necessarily have a
transition strategy as robust as that of TotalEnergies SE or a comparable ambition of
carbon neutrality. Consequently, either this substitution effect would not have led to any
change in overall GHG emissions, or such an effect would have led to an increase in these
emissions.

This lack of positive impact on climate change was the subject of an in-depth study
carried out by the Environment Defense Fund’®'. According to this study,

"When assets move from public to private markets, or from environmentally committed to
environmentally uncommitted operators, short-term emissions can increase, energy
transition planning can falter, and climate disclosure can deteriorate"’®?. The report
includes several case studies, including the sale of the Umuechem field in the north-east
Niger Delta by Shell, the TTE Group and Eni to a Nigerian operator. The analysis reveals
that this transaction led to a dramatic increase in flaring, highlighting the climate risks
involved in transferring assets from companies with a strong environmental commitment
to others less:

(760

761

762

Although the Paris Agreement does not provide for a specific division between developed and developing
nations, Article 2, §2 of the Agreement recalls that the Agreement will be implemented in accordance with
the principle of "common but differentiated responsibilities" and the respective capabilities of each nation,
thus recognising that different nations have different capabilities and duties with regard to climate action.
Exhibit 54 - G. Malek et al, "Transferred Emissions: How risks in oil and gas M&A could hamper the energy
transition", Environmental Defense Fund, 2023 (available at https://business. edf. org/wp-content/blogs.
dir/90/files/Transferred-Emissions-How-Oil-Gas-MA - Hamper-Energy-Transition. pdf (2022)).

Exhibit 54 - G. Malek et a/, "Transferred Emissions: How risks in oil and gas M&A could hamper the energy
transition", Environmental Defense Fund, 2023, p. 31 (available at https://business. edf. org/wp-
content/blogs. dir/90/files/Transferred-Emissions-How-Oil-Gas-MA- Hamper-Energy-Transition. pdf
(2022)). When assets move from public to private markets or from operators with environmental
commitments to those without, nearterm emissions can increase, energy transition planning can falter, and
climate disclosure can worsen.
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852. The report therefore concludes that asset transfer can "worsen short-term emissions,
hinder long-term management of oil and gas facilities, and weaken climate disclosure"®?
and that "transfer may help large companies to start implementing their energy transition

plans, but it does not help to reduce global GHG emissions""%*.

853. Moreover, there is no doubt that this substitution did in fact place. The comments made
by Jean-Marc Jancovici at his hearing before the Senate Committee of Inquiry (see above,
para. 674) are particularly revealing:

"Patrick Pouyanné, CEQO of the TTE Group, is not entirely wrong when he
says that, for Uganda and Tanzania, if it's not us, it will be others! As
things stand, he's not wrong. And it doesn't depend on us anyway. It's up to
the Ugandan government... They'll say to us French that they want
hospitals and roads that can't be paid for without extracting oil. So it's not
easy" 7.

854. In the same context, Philippe Copinschi pointed out that :

"But if TotalEnergies stopped producing oil tomorrow, would we really
drive less? No! The supply would probably be filled by another player if
the price didn't change""%°.

763 Exhibit 54 - G. Malek ef al, "Transferred Emissions: How risks in oil and gas M&A could hamper the energy

transition", Environmental Defense Fund, 2023, p. 30 (available at https://business. edf. org/wp-
content/blogs. dir/90/files/Transferred-Emissions-How-Oil-Gas-MA- Hamper-Energy-Transition. pdf
(2022)). Can exacerbate near-term emissions, hamper long-term stewardship of oil and gas facilities, and
weaken climate disclosure".

Exhibit 54 - G. Malek et al, "Transferred Emissions: How risks in oil and gas M&A could hamper the energy
transition", Environmental Defense Fund, 2023, p. 31 (available at https://business. edf. org/wp-
content/blogs.  dir/90/files/Transferred-Emissions-How-Oil-Gas-MA- Hamper-Energy-Transition. pdf
(2022)). Transfer may help majors begin to execute their energy transition plans, but it does not help
reduce global greenhouse gas emissions" (emphasis added).

765 Rapport Sénatorial, Tome II, p. 160.

766 Senate Report, Volume II, p. 23.

764
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855.

Similarly, the IEA emphasises the existence of the risk of substitution and the negative
impacts likely to result. In its November 2023 report on oil and industry, updated in
February 2024, it states:

"Oil and gas asset disposals: Mergers and acquisitions are an integral part of the oil
and gas industry. The sale of assets can help a company meet its own emissions
reduction targets, but can lead to an increase in overall emissions if sold to a
company with lower environmental targets.""’

856.1t is interesting to note that the Claimants themselves admit the underlying logic  to

857.

858.

859.

the argument developed by TotalEnergies SE, acknowledging that
"TotalEnergies SE]| may, at any time, sell its shares in a project company whose activities
run counter to the general orientation of the group"’®. In other words, the Claimants
accept the idea that TotalEnergies SE, by withdrawing from a fossil energy project, could
be immediately replaced by another market player.

The Claimants thus seek, in a perfectly contradictory manner, to disqualify the argument
put forward by TotalEnergies SE by likening it to the "drop in the oceantheory’®.
However, that equation is incorrect: TotalEnergies SE's argument in no way seeks to say
that its action would be too insignificant to have an impact on the climate. TotalEnergies
SE's argument merely highlights an inescapable economic and geopolitical reality: if
TotalEnergies SE were to abandon certain activities in order to comply with a prudential
standard, this would only result in its replacement by a competitor which could potentially
adopt a less ambitious transition strategy, thereby producing no beneficial effect on the
climate, or even making the situation worse. In other words, TotalEnergies SE's
withdrawal would in no way reduce global demand for fossil fuels, but would simply
change the identity of the company meeting that demand.

This line of reasoning once again highlights the intrinsically political and economic nature
of the debate, since it concerns (i) on the one hand, the public sovereignty of States insofar
as exploitation concerns the ownership of their subsoil, and States remain solely
responsible for the choices they make in exploiting their energy resources; (i1) on the other
hand, the fluidity of supply and demand on a global commodities market, which is by
nature uncertain and changing.

This dual challenge underlines the need to establish rules at state level in this respect, but
failing the adoption of such rules - which is the result of the current European and global
demand for fossil fuels and the need to be able to meet it while avoiding major price rises
and energy supply difficulties - legal action targeting a single private company, aimed at
circumventing the inertia of the European and global energy markets, will have to be
taken.

767

768
769

Exhibit 37 - IEA, "World Energy Outlook Special Report: The Oil and Gas Industry in Net Zero

Transitions , February 2024, p- 151 (available a the following
address
)

See p. 102, para. 129 of the Claimants' main submissions.
See p. 286, para. 392 of the Claimants' main submissions.
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could not have the desired impact on climate change, precisely because of the underlying
market dynamics.

860. The Claimants refer to several court decisions that have rejected the "drop in the ocean"
argument’’®, Apart from the fact that, as explained above, the argument relied on here
differs substantially from "drop the ocean" argument, these decisions relate exclusively to
public entities which, unlike private companies, are directly subject to the commitments of
the Paris Agreement.

861. Contrary to what the Claimants maintain, the Court of The Hague, ruling on the appeal
against the judgment of the Court of The Hague in Milieudefensie v. Royal Dutch Shell,
first recalled in its judgment of 12 November 2024 that :

"Shell is free to determine for itself the manner in which it discharges the
obligation imposed by the court of first instance"’"!,

and considered, with regard to Shell's argument that reducing its sales of third-party fossil
fuels would have no impact on total GHG emissions because these fuels would continue to
be supplied and used by others (see supra, para. 185), that :

"7.100 [...] Shell argued that reducing its sales of fossil fuels purchased
from third parties would have no impact on CO2 emissions, in line with
District Court's requirement to reduce its scope 3 emissions. Shell stated,
among other things, that approximately one third of its reported scope 3
emissions come from its own production and the remaining two thirds
from oil and gas produced by third parties, which Shell resells. Shell
could meet the requirement to reduce its scope 3 emissions by a certain
percentage by partially ceasing trade in third party fossil fuels. In this
case, fossil fuel producers would continue to supply these fuels and
consumers would continue to use them. The only difference would be that
Shell would no longer be part of the value chain, which would not lead to
a reduction in total CO2 emissions. |...]

7.101 [...] The Court must [...] assume that Shell could choose to comply
with the obligation imposed by the District Court by limiting third party
fossil fuel sales to end users. [ ...]

7.103 In support of this argument, Shell relies on reports submitted by
economic expert Richard Druce of National Economic Research
Associates, Inc (NERA). Druce illustrates his argument, among other
things, with a case study on the impact of the collapse of Enron, a major
trader in , including oil and natural gas.

770 See pp. 285 et seq. and para. 392 of the Claimants' main submissions.

7 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,
C/09/571932, para. 7.101. Free translation of: "Shell de vrijheid heeft om zelf te bepalen op welke wijze zij
aan de door de rechtbank opgelegde verplichting voldoet".
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gas, on the oil market in 2001. According to this case study, the collapse
of Enron only affected the spot oil market for a few months, indicating
that trading activities were taken over by other traders in the following
months. The same would be true, according to Druce, if Shell reduced its
resale activities. |...]

7.110 The conclusion, based on the above, is that Shell can meet
obligation to reduce its Scope 3 emissions by a certain percentage by
limiting the resale of fossil fuels purchased by Shell to third parties. It
has not been established in these proceedings that reducing Shell
Trading's resale activities would lead to a reduction in CO2
emissions"7"2.

862. The Claimants also argue that TotalEnergies SE has historical and strategic roots in

863.

certain regions of the world that make it irreplaceable, because of the links it has forged
with the local authorities, arguing that these links give it a "strategic and relational
advantage that could not easily be replaced by another company" 3. This argument,
which is purely incantatory and devoid of any factual or evidential basis, calls for several
comments.

Firstly, oil and gas companies operate in an ultra-competitive environment, where
ownership exploitation block does not depend on an "exclusive relationship" with a state
but on international invitations to tender open to a variety of players. Sovereign states
exploiting fossil resources have every interest in maintaining a diversified competitive
fabric to maximise their revenues, and not in entering into exclusive partnerships that
could restrict their bargaining power.

864. Secondly, at the Mozambique site cited by the Claimants, for example, the TTE Group is

865.

only one of several players: Eni and ExxonMobil are also involved hydrocarbon
exploration and 774, There is therefore no question of an exclusive relationship, so that if
TotalEnergies SE's local subsidiary were to withdraw from this project, it is more than
likely that another oil company would take over alongside Eni and ExxonMobil. The same
is true of most of TotalEnergies SE's subsidiaries' acreage, where not only is competition
between several major players in the sector a constant feature prior to the award of an
exploitation project, but collaboration within a consortium bound by obligations to exploit
is also the rule once the consortium has been formed.

Thirdly, the Claimants have not produced any evidence of the existence of special
relationships between TotalEnergies SE and certain States that would rule out any
possibility of substitution. And even if such relationships did exist (quod non), this would
not

772

773
774

Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,
C/09/571932, paras. 7.100-110. Free translation.
See pp. 289 et seq. and para. 394 of the Claimants' main submissions.

Exhibit 42 - Ministére de 1'économie des finances et de la relance, "Le Mozambique devient un nouveau
grand exportateur de GNL", janvier 2023 (available at
https://www.tresor.economie.gouv.fi/Articles/f70ad955-4e07-4ec6-9874- c2c10b13bdf5/files/ac017f7a-
4f5e-4aa3-ac85-b4a65110e22b).
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would in no way mean that these States would refuse any collaboration with other
companies if the TTE Group were to withdraw.

866. Fourthly, the Applicants' response appears to relate to only a fraction of TotalEnergies
SE's activities, which does not preclude the logical application of the substitution process
in the wider context of its other areas of activity.

867. It follows from the foregoing that, if Your Court were to consider that the minute amount
of GHGs emitted by Groupe TTE is causally linked to the damages alleged by the
Plaintiffs (quod non), it is up to Your Court to resort to the theory of the legitimate
alternative and to find that even if Groupe TTE had complied (and complied) with a
(fictitious) general standard of prudence requiring it to drastically and immediately reduce
its GHG emissions (including Scope 3), it would have been (and will be) replaced by a
competitor and the damages alleged by the Plaintiffs would have occurred (and would
occur) in an identical manner, if not even more severely, it would have been (and will be)
replaced by a competitor and the damages alleged by the Plaintiffs would have occurred
(and will occur) in an identical manner, or even more severely.

(c) Plea in law no. 18: Lack of a causal link between the breach
of the rules of law identified and the damage alleged by the
Claimants (third dimension)

868. As set out above, the Claimants allege that TotalEnergies SE, in its capacity as the
ultimate holding company of Groupe TTE, breached the rules governing misleading
commercial practices under the CDE (see paras. 404 et seq. and 679 et seq. above).

869. First, as demonstrated above, the Plaintiffs have not demonstrated any violation of these
specific legal standards.

870. Furthermore, at no point do the Claimants demonstrate how the alleged breach of these
legal rules would have contributed to global warming and, consequently, to the EMEs
mentioned by the Claimants. These are rules of commercial or consumer law. They are in
no way intended to regulate in any way the GHG emissions linked to activities or
products.

871.1t is therefore difficult to understand how any violation of these standards - which has not
been demonstrated - would be causally linked to an increase in global GHG emissions
attributable to TotalEnergies SE or the TTE Group.

872. Finally, as regards the existence of a causal link between TotalEnergies SE's breach of
these legal provisions and the future damage alleged by the Claimants, the reasoning set
out in paragraphs 835 and 841 above applies mutatis mutandis.

873.In any event, the Claimants have not demonstrated, with a reasonable degree of certainty,
that in the absence of the alleged breach by TotalEnergies SE - a company incorporated
under French law which does not carry on any distribution or marketing activities in
Belgium - of the abovementioned rules of Belgian law, the
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Plaintiffs' damages would not have occurred (and would not occur) in the same manner.

(d) Means no. 19: Absence of causal link insofar as the link is
distended (fourth dimension)

874.In the event that the Court were to consider that TotalEnergies SE's fault was causally
linked to the damage suffered by the Claimants (quod non), it would still be necessary to
note that to hold TotalEnergies SE liable on this basis would result in an unfair solution,
since the link between TotalEnergies SE's alleged fault and the Claimants' damage is
manifestly tenuous and indirect.

875.1In fact, the Plaintiffs' damages are merely the result of a chain of causes, which can be
represented using the diagram below:

State (owner of the subsoil)

Companies active in the energy sector (Subsidiaries of TotalEnergies SE and its competitors)

Energy users (e.g. consumers, businesses)
GHG (90% of Scope 3, i.e. linked to use of energy products by )
Climate change

Meteorological event whose occurrence is certain to result from climate change

Alleged damage

876.Long before TotalEnergies SE or any of its competitors are involved in the chain of
causation, governments, which own the resources in their subsoil, grant exploitation
permits and enter into a multitude of contracts for the exploration and exploitation of these
resources directly with companies capable of carrying out these activities. States very
often call on the services of private operators, such as subsidiaries of TotalEnergies SE, to
exploit their resources on their behalf, in which case these companies are obliged to pay
most of the production or profits back to the granting States.

877. After the intervention of TotalEnergies SE or one of its competitors in the chain of
causality comes that of consumers/companies (such as Hugues Falys or any other
economic player) through the GHGs they emit each time they use the products sold by the
TTE Group or by a competitor active in the energy sector. GHGs resulting from the use of
products by any person
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878.

&79.

880.

881.

882.

883.

are thus contributing to climate change, which in turn is likely lead to the occurrence of
certain EMEs, which are themselves the cause of the damage alleged by the Claimants.

Given the extremely long chain of causation in this case, the Court could not apply the
theory of equivalence of conditions correctly without reaching a solution that would be
profoundly unfair to TotalEnergies SE, given (i) the minute quantity of greenhouse gases
that it emits, and (ii) the distance between the fault of which it is accused and the damage
alleged by the Claimants. Indeed, when the causal link between the act complained of and
the alleged damage is too remote and the act itself did not contribute significantly to the
occurrence of the damage, the existence of a causal link must be ruled out in order to
avoid any solution that would be disproportionate and unfair (see supra, paras. 756 to
767).

This is also the reasoning adopted by the Paris Public Prosecutor's Office in the complaint
filed against TotalEnergies SE by eight individuals and several NGOs (see supra, para.
839). The public prosecutor considered that "the multiple nature of the factors that can
lead to the occurrence of serious climatic events makes it impossible to demonstrate a
definite causal link between the activity of TotalEnergies and the death a natural person
as_result of a serious climatic event" 7.

It follows from the foregoing that even if the Court were to find that TotalEnergies SE's
fault was causally linked to the Claimants' damages (quod non), because of the
considerably distended and indirect nature of the causal link that may exist between
TotalEnergies SE's alleged fault and the damages alleged by the Claimants, TotalEnergies
SE cannot be held liable, as this would be an unfair application of the doctrine of
equivalence of conditions.

Moreover, if, despite the extremely long chain of causation, the Court were to find that
TotalEnergies SE was liable, it would have to be able to bring a recourse action against
the co-responsible parties in proportion to their contribution to the debt. In this case, this
would include all the players in the energy system, in particular its competitors, as well as
all the natural and legal persons in the world.

4. Conclusion

In view of the foregoing, the claims are unfounded given the absence of a causal link
between the alleged faults of TotalEnergies SE and the damages alleged by the Claimants.

In any event, the Plaintiffs do not demonstrate with a reasonable degree of certainty that
their damages would not have occurred or would not occur in the same manner in the
absence of TotalEnergies SE's alleged fault.

775

Exhibit 29 - Letter from the Paris public prosecutor's office dated 7 February 2025 dismissing the
complaint against TotalEnergies SE (emphasis added).
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I. ON THE REQUESTS INJUNCTIONS AND THE PENALTY PAYMENT REQUESTED
1. Position of parties
884. The Claimants ask the Court to order TotalEnergies SE to comply with the following

injunctions on two counts: (i) first, as compensation for past non-material damage, and
(ii) second, to prevent future damage:

(i) an immediate halt to investment in new fossil fuel projects (gas and oil);

(ii) reducing its GHG emissions from the production and supply fossil fuels by at least
60% by 2030, compared with 2023 levels;

(iii)reducing its oil production (primarily by 47% by 2030, 75% by 2040 and 90% by
2050 compared with 2020; secondarily by 14% by 2030, 54% by 2040 and 76% by
2050 compared with 2020);

(iv)reducing its gas production (primarily by 47% by 2030, 75% by 2040 and 85% by
2050 compared with 2020; secondarily by 15% by 2030, 62% by 2040 and 77% by
2050 compared with 2020); and

(v) the adoption and communication of a realistic "transition plan, including points (i) to
(iv) above, based on the best current scientific knowledge, aligned with the objectives
of the Paris Agreement and not entailing any violation of human or land rights or
environmental protection obligations.

885. In TotalEnergies SE's opinion, all these claims should be declared unfounded.
2. Principles

(a) The current state of Belgian law on preventive injunctions

886. Under articles 1382 and 1383 of the former Civil Code, "any act of man whatsoever which
causes damage to another person obliges the person by whose fault it was caused to make
reparation for it" and "everyone is liable for the damage he has caused not only by his
own act but also by his negligence or imprudence" (see supra, para. 402).

887. These legal provisions, and, more broadly, the rules of Belgian law currently in force in
relation to civil liability, have an essentially compensatory function, which prevents the
court from issuing an injunction to prevent future damage.
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888. The new Book 6 "Extracontractual Liability" of the Civil Code’’® a new Article 6.40,
which provides as follows:

"In the event of a proven violation or serious threat of violation a legal
rule imposing a specific behaviour, the judge may, at the request of a party
who demonstrates that he or she will suffer harm to his or property or
physical integrity as a result of this violation, issue an order or prohibition
aimed at ensuring compliance with this legal rule".

889. The preparatory work on the bill for the new Book 6 provides the following comments in
this respect:

"Even if damage has not yet occurred, a court order or prohibition may
still be justified in order to prevent damage. Preventing damage is
preferable to repairing it. Under current law, the theoretical basis for
justifving such an injunction or prohibition is insufficient. It may be argued
that the general rule of prudence includes not only the obligation to repair
the damage caused by the fault but also an obligation not to commit a fault
likely to cause damage (H. BOCKEN, Het aansprakelijkheidsrecht als
sanctie tegen de verstoring van het leefmilieu, Brussels, Bruylant, 1979,
149-150, no. 92). However, this does not alter the fact that one of the
conditions of liability, namely the existence of damage, is not fulfilled. The
mere fear of future damage does not give rise to present damage. As a
result, the conditions for liability have not vet been met and court cannot
therefore order the unlawful conduct to cease (J. RONSE, L. DE WILDE,
A. CLAEYS et Y. MALLENS, Schade en

schadeloosstelling, 1, 94, no. 119, E. DIRIX, Het begrip schade, 81, no.
119). Article 18 of the Judicial Code does not offer a solution either. This
provision authorises legal action 'where it has been brought, even as a
declaratory action, with a view to preventing the violation of a right which
is seriously threatened'. However, this is merely a procedural rule that
leaves the application of the substantive law rules on liability unchanged.

Article [6.40] now provides a legal basis for the judge to issue an orvder or
a prohibition before damage has occurred. This provision gives the judge
the possibility of imposing a prohibition or issuing an order with a view to
preventing damage when wrongful conduct is likely to cause it. This
possibility offered to the judge is subject to strict conditions. First of all,
there must be a proven breach or a serious threat of breach of a legal rule
requiring a particular type of behaviour. The risk that the person
concerned will not behave prudently is not sufficient. In such a case, an
order or ban would extend far too far the judge's power to interfere
preventively on the behaviour of and

776 Act of 7 February 2024 enacting Book 6 "Extra-contractual liability" of the Civil Code, M.B., 15t July 2024.
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890.

891.

892.

would restrict the latter's freedom. Nor can a preventive order or
prohibition apply in cases of objective liability (H. BOCKEN, 1.
BOONE  and M. KRUITHOF,

Schadevergoedingsrecht, 216, no. 357, H BOCKEN, Het als sanctie tegen
de verstoring van het leefmilieu, Brussels, Bruylant, 1979, 150, n° 92; H.
BOCKEN, "Herstel in natura en rechterlijk bevel en verbod" in Liber
amicorum Jan Ronse, Brussels, Story-Scientia, 1986, 510, no. 19). In
addition, the threat of violation of the legal rule must be established or at
least be serious and the party requesting the order or prohibition must
show that he will suffer damage his property or physical integrity as a
result of this violation. Contrary to what is often the case in case law or
doctrine, an order or injunction is not conceived here as a form of
reparation in kind. They are preventive measures designed to ensure
compliance with a legal rule that prescribes a particular course of conduct
(see H. BOCKEN, "Herstel in natura een rechterlijk bevel of verbod" in
Liber Amicorum Jan Ronse, Brussels, Story-Scientia, 1986, 500, P. WERY,
"Condamnations non pécuniaires, réparation en nature et remplacement
Jjudiciaire en matiere extracontractuelle”, JT 1995, 429 et seq. VAN
GERVEN and A. VAN OEVELEN, Verbintenissenrecht, 463). This does not
prevent measures taken under Article [6.40] from in some cases leading de
facto to the same result as reparation in kind, in particular when it is a
question of putting an end to the consequences of a continuing unlawful
situation"""’.

Thus, de lege lata, the legal basis allowing the judge to issue a preventive injunction or
prohibition is insufficient, and such an order cannot be founded on articles 1382 and 1383
of the former Civil Code, whether or not they are combined articles 144 of the
Constitution and 18, paragraph 2 of the Judicial Code.

In the future, from entry into force of Book 6 of the Civil Code’’®, such injunctions could
be issued in the context of civil liability, but only if certain very strict conditions are met,
namely (i) a proven breach or a serious (or grave) threat of breach, (ii) of a legal rule (!),
(iii) imposing a specific course of conduct, and (iv) a risk damage to property or physical
integrity as a result of that breach.

Thus, disregard of the general standard of care does not provide a basis for preventive
action under article 6.40 of the Civil Code’”®. The doctrine considers in this respect that
"[i]n this case, it is in fact the judge himself who is called upon give concrete form to the
rule of conduct with regard to what a prudent person would have done

771

778

779

Proposition de loi portant le livre 6 " La responsabilité extracontractuelle " du Code civil, exposé des
motifs, Doc. parl., Ch. repr. 2022-2023, n° 55-3231/001, pp. 162-163 (underlining added).

Book 6 of the Civil Code comes into force on 15t January 2025 (see Article 45 of the aforementioned Act of
7 February 2024).

E. VANSTECHELMAN, "La fonction préventive de la responsabilité civile dans le livre 6 du Code civil :
présentation des articles 6.28 et 6.40", Le pli juridique, 2024/4, Limal, Anthemis, p. 57.
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and reasonable, which is likely to give it excessive power, especially as its assessment is often
marginal in such a context"’®.

893. Moreover, it should be noted that article 3.41 of the new Civil Code specifies that property
is "all things capable of appropriation, including property rights"’8!. accordance with
article 3.43, first paragraph, of the new Civil Code, the ability of property to be
appropriated excludes from the class of property those "common things" which are used in
the general interest which, therefore, "cannot be appropriated as a whole" (and, moreover,
"belong to no one")’82,

894.In its judgment of 12 November 2024, the Court of The Hague, ruling on the appeal
against the judgment of the Court of The Hague in Milieudefensie v. Royal Dutch Shell,
after recalling that: "[t]he of an injunction to prevent a future breach of the standards
requires the existence of a threatened breach of a legal obligation"’®3, held that Shell was
not obliged to reduce its GHG emissions from Scopes 1 and 2 on the grounds that:

"Milieudefensie et al. argue that such a threat exists because Shell will not
reduce its emissions by at least 45% by the end of 2030 compared to 2019...
The Court of Appeals disagrees with Milieudefensie et al. in this regard.
Shell has committed to this target in its business plan, in filings with the
Securities and Exchange Commission (SEC) and at Capital Markets Day in
June 2023. In its 2024 Energy Transition Progress Report, Shell has
outlined how it will meet this target. Moreover, Shell has already largely
met this target: by the end of 2023, Shell had reduced its Scope 1 and 2
emissions by 31% compared to 2016. In order to find an imminent breach a
legal duty as alleged by Milieudefensie et al, the Court would have to find
that it is likely that Shell will not have reduced its scope 1 and 2 emissions
by 45% by 2030, despite Shell's concrete plans and the steps it has already
taken to implement those plans. Milieudefensie et al. have not sufficient
arguments to support this. The mere fact that Shell has already reduced its
targets in the past can in no way justify this finding. As far as Scopes 1 and
2 are concerned, an imminent breach of a legal obligation does not
therefore have a significant impact on the company.

(780) B. DUBUISSON, "Le livre 6 du Code civil portant réforme de la responsabilité extracontractuelle - La fin
d'un long héritage (1804-2024)", J.T., 2025/1, no. 7007, para. 75.

781 See the Act of 4 February 2020 introducing Book 3 "Property" of the Civil Code, M.B., 17 March 2020.

782 N.BERNARD, "Chapter 2 - Classification of property. Titre 2 du nouveau livre 3 du Code civil", N. BERNARD
and V. DEFRAITEUR (ed.), Le droit des biens au jour de l'entrée en vigueur de la réforme, 1°¢ éd, Bruxelles,
Larcier, 2021, pp. 65 and 70. See also I. DURANT, Droit des biens, 1 éd, Bruxelles, Larcier, 2017, p. 20.

783 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,
C/09/571932, para. 7.64. Voor toewijzing van een bevel dat strekt tot het voorkomen van een toekomstige

normschending is vereist dat er sprake is van een dreigende schending van een rechtsplicht" (emphasis
added).
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not been established. To that extent, the claim by Milieudefensie et al. must
be dismissed" ",

(b) Compensation in kind as a form of compensation

895. Belgian tort law provides for two forms of reparation: pecuniary reparation and reparation
in kind. These two forms of reparation may be applied simultaneously, on the
understanding that, by virtue of the principle of full reparation, the victim is entitled to
reparation for all his or her damage, but for nothing but his or her damage’®>.

896. The aim of reparation in kind is restore the victim in a concrete and effective way to the
situation he or she was in before the harmful event’®®, by granting the victim something
other than the allocation of a sum of money, i.e. something other than damages.

897. The court is obliged to order reparation in kind where the victim so requests or where the
person liable proposes it, provided that the reparation in kind: (i) covers all the loss or
damage causally linked to the event giving rise to the loss or damage, but only that loss or
damage, (ii) is possible, i.e. the impossibility is not necessarily due to material
considerations, it may also be due to legal obstacles’®’, and (iii) does not constitute an
abuse of rights’®®, which arises in particular from the disproportion that reparation would
create between the advantages that the victim would derive from it and the disadvantages
that the tortfeasor would suffer (on the conditions for abuse of rights, see. infra, paras. 917
et seq.)

(784 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,
C/09/571932, paras. 7.64-7.66. Milieudefensie c.s. stellen dat daarvan sprake is, omdat Shell haar emissies
eind 2030 niet met ten minste 45% zal reduceren ten opzichte van 2019. [...] Hierin volgt het hof
Milieudefensie c.s. niet. Shell heeft zich gecommitteerd aan deze doelstelling in haar business plan, in
documenten ingediend bij de Securities and Exchange Commission (SEC) en op de Capital Markets Day in
Jjuni 2023. Onder meer in haar Energy Transition Progress Report 2024 heeft Shell aangegeven hoe zij
deze doelstelling zal verwezenlijken. Bovendien heeft Shell deze doelstelling al voor een belangrijk deel
gerealiseerd: eind 2023 had Shell haar scope 1 en 2 emissies met 31% gereduceerd ten opzichte van 2016.
Om de door Milieudefensie c.s. gestelde dreigende schending van een rechtsplicht aan te nemen, zou het
hof moeten vaststellen dat het waarschijnlijk is dat Shell haar scope 1 en 2 emissies in 2030 met 45% niet
zal hebben gereduceerd, ondanks Shells concrete plannen en de maatregelen die Shell reeds heeft genomen
om _die plannen uit te voeren. Daartoe heeft Milieudefensie c.s. onvoldoende gesteld. Het enkele feit dat
Shell eerder doelstellingen heeft afgezwakt, kan die vaststelling in ieder geval niet rechtvaardigen. Wat
betreft scope 1 en 2 is een dreigende schending van een rechtsplicht dus niet komen vast te staan. In
zoverre is de vordering van Milieudefensie c.s. niet toewijsbaar" (emphasis added).

785 Articles 5. 237 and 6.30 of the Civil Code.

786 B. FOSSEPREZ and P. COLSON, "Le dommage et sa réparation", F. GEORGE and R. JAFFERALI (coord.),

Manuel de droit de la responsabilité civile, Limal , Anthemis, 2022, p. 280.

787 Liege, 6 April 2000, J.T., 2001, p. 271.

788 P. wERY, "Chapitre II - Les condamnations non pécuniaires dans le contentieux de la responsabilité" (Chapter II - Non-

pecuniary awards in liability litigation)

B. DUBUISSON et P. JOURDAIN (dir.), Le dommage et sa réparation dans la responsabilité contractuelle et
extracontractuelle, 19 éd, Bruxelles, Bruylant, 2015, p. 66.
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(¢) The principle minimal judicial interference in company
affairs

898. The concept corporate interest. - As already explainedArticle 1833 of the French Civil

Code provides that "a company must be managed in its corporate interest, taking into
consideration the social and environmental implications of its activity"7%) (see supra,
para. 416).

899. From the point of view of Belgian law the CSA does not define corporate interest as such.

However, article 1:1 of the CSA states that "one [of the purposes of a company] is fo
distribute or procure for its members a direct or indirect patrimonial advantage". This
wording suggests that while the company seeks profit in order to distribute it to the
members, it may pursue one or more other purpose(s) in parallel’. In a judgment of 28
November 2013, the Cour de cassation also had occasion to emphasise the fact that the
company's interest must take account of a forward-looking vision, holding that "the
company's interest is determined by the collective profit-making aim of the present and
future partners"!. By incorporating the imaginary figure of the "future" member into the
corporate interest, the Court orders the corporate bodies to take decisions with the future
in mind”*2.

900. Traditionally, there have been two opposing conceptions of the social interest: on the one

901.

hand, a "capitalist" conception, and on the other, a "broad" conception’3.

According to the first view, the social interest should be limited to the interests of
shareholders alone, who would only pursue their own enrichment, in principle from a
short-term perspective. The second view takes into account not only the interests of
shareholders but also those of the company's stakeholders, i.e. employees, suppliers,
financial backers, regular customers and the region in which the company is
established’®*. This latter concept does not mean, of course, that the corporate bodies must
respect each these interests simultaneously (and in their entirety), which would very often
be impossible, as they may prove to be antagonistic; it merely implies that the corporate
bodies cannot completely disregard these different interests and that they must take them
into account in their decision-making, depending on the decision to be taken’>.

902. This is precisely what the High Court of London ruled in its judgment of 12 May 2023

(upheld on appeal on 24 July of the same year) in case brought by the association
ClientEarth against the members of the

789
790

791

792
793

794

795

X. DIEUX, Gouvernance et responsabilité, 14 éd, Bruxelles, Larcier-Intersentia, 2023, p. 463.

F. MESSINNE, "L'intérét social et l'intérét de groupe", Liber Amicorum Xavier Dieux, 1% éd, Bruxelles, Larcier-
Intersentia, 2022, p. 369.
Cass., 28 November 2013, R.P.S., 2014, p. 41; X. DIEUX, "Observations : L'intérét social, une approche
pragmatique", J.T., 2018, p. 597. In its 2013 annual report, the Court stated that this indicates that the social
interest also aims at the continuity of the company and must therefore be given a dynamic and forward-
looking interpretation (available at the following address: https://courdecassation.be/old/jv-
ra/pdf/Rapport_annuel 2013.pdf).
J.-M. GOLLIER, "Développement durable" (Editorial), R.P.S., 2020, pp. 123-124.
F. MESSINNE, "L'intérét social et l'intérét de groupe", Liber Amicorum Xavier Dieux, 1% éd, Bruxelles,
Larcier-Intersentia, 2022, p. 368.
F. MESSINNE, "L'intérét social et l'intérét de groupe", Liber Amicorum Xavier Dieux, 1% éd, Bruxelles,
Larcier-Intersentia, 2022, p. 368.
A. COIBION and E. POTTIER, "Le réglement des conflits entre actionnaires: mesures provisoires", GUJE, 2"
ed, Book 27.1, 2006, p. 36.
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903.

Shell's Board of Directors. ClientEarth was seeking, on the one hand, a finding of
mismanagement on the part of the Group's directors on the grounds that the Group's policy
on adapting to climate change was inadequate, and, on the other hand, an injunction
seeking (i) the adoption of appropriate measures to manage climate risk, and (ii)
compliance with the aforementioned judgment of 26 May 2021 handed down by the Court
of The Hague in the case of Milieudefensie et al. v. Royal Dutch Shell, which ordered
Shell to reduce its GHG emissions by 45% by 2030.

In this case, the London High Court dismissed ClientEarth's case and recalled that when
the Board is discharging its duty to pursue the corporate interest, it has a general duty "fo
have regard to the many competing considerations as to how best to promote Shell's
success in the interests of its members as a whole. The impact of Shell's activities on the
community and the environment is a matter which directors are required to weigh in this
context"”®. In this regard, the High Court in London criticised the position taken by
ClientEarth, pointing out that it "completely ignores the fact that the management of an
undertaking of the size and complexity of Shell's will require the directors to take account
of a range of competing considerations, the balancing of which is a classic management
decision in respect of which the court is not in a position to interfere"”’.

904. The principle of minimal interference by the courts in the life of the company. -

905.

Company law is characterised by a twofold autonomy: (i) on the one hand, the autonomy
of the company (this legal person being conceived as an institution legally endowed with
sovereign organs), which prevents the courts from arbitrarily interfering in questions of
the internal management of companies which can be decided without their intervention;
and (ii) on the other hand, the autonomy of the partners, which the institutional nature of
the company does not prevent, particularly in matters of conflict between partners®,.

This dual autonomy limits the judge's power over the substance of the law, since his
interference in the life of the company must remain minimal’. In exercising his
jurisdictional power, the court must always ensure that his intervention remains
exceptional in the light of the autonomy of the company and its members®.

796

797

798
799

800

London High Court, ClientEarth v. Shell, 12 May 2023, BL-2023-000215, para. 25 (emphasis added). their
general duty to have regard to the many competing considerations as to how best to promote the success of
Shell for the benefit of its members as a whole. The impact of Shell's operations on the community and the
environment is a matter which the Directors are required to weigh in the balance in that context".

London High Court, ClientEarth v Shell, 12 May 2023, BL-2023-000215, para 48 (emphasis added).
Translation of : "it completely ignores the fact that the management of a business of the size and complexity
of that of Shell will require the Directors to take into account a range of competing considerations, the
proper balancing of which is classic management decision with which the court is ill-equipped to
interfere".

R. AYDOGDU, Les conflits entre actionnaires, 14¢éd, Bruxelles, Larcier, 2010, p. 20.

Liege, 26 June 2018, JL.M.B., 2018, liv. 29, pp. 1385 et seq.; Tribunal de I'entreprise du Hainaut (div.
Charleroi), 26 April 2017, C/17/00004, R.D.C., 2019/9, pp. 1116-1140; Trib. entr. Liege (ref.), no.
C/20/00010, 10 November 2020, J.D.S.A. 2021, liv. 1, p. 432.

R. AYDOGDU, Les conflits entre actionnaires, 1°©éd, Bruxelles, Larcier, 2010, p. 155.
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906. exercising its power, the court also applies the technique of marginal review®’!. This limit
imposed on the court is justified essentially on two grounds®2:

(1) firstly, the courts and tribunals are not judges of expediency, but only of the
legality of the decision referred to them, so it is not up to the judge to substitute his
own assessment for that of the company's organs and to decide himself what would
have been the best possible decision;

(i1) secondly, the organs of a company have a reasonable margin of appreciation in
decisions relating to the management and operation of the company and it is for these
organs, within the limits of the powers conferred on them by law, to determine, having
regard to all the circumstances of the case, what in the company's interest.

907. This marginal control is all the more justified given that the decisions subject to judge's a
posteriori assessment involve dealing with questions of a decidedly economic nature,
whereas the judge is not supposed to have specific knowledge in this area®.

908.In context of a civil liability action against a company, it is clear, contrary to what the
plaintiffs are trying to make us believe,®%4) that these limits on the exercise of the judge's

power apply.

909. Furthermore, it should be noted that in the aforementioned judgment handed down on 26
May 2021 in the case of Milieudefensie et al. v. Royal Dutch Shell, the Court of The
Hague, in requiring Shell to reduce its GHG emissions by 45% by 2030, in no way defined
the measures achieving this in the name of the company's freedom of management. The
court stated that :

"RDS is entirely free to comply with its reduction obligation as it sees fit and
to shape the Shell group's corporate policy as it sees fit. The Court notes
here that an obligation to reduce

"®0) "4 'global’ obligation, which affects the policy of the entire Shell group,
gives RDS much greater freedom of action than an obligation to reduce
emissions limited to a particular territory or company.

910.In its judgment of 12 November 2024, the Court of The Hague, ruling on the appeal
against this judgment, upheld the judgment on this point:

801 R. AYDOGDU, Les conflits entre actionnaires, 1°©éd, Bruxelles, Larcier, 2010, p. 155.

802 A. COIBION and E. POTTIER, "Le réglement des conflits entre actionnaires: mesures provisoires", GUJE, 2™
ed, Book 27.1, p. 39.

803 R. AYDOGDU, Les conflits entre actionnaires, 1¢éd, Bruxelles, Larcier, 2010, p. 156.

804 See p. 338, para. 461 of the Claimants' main submissions.

805 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 26 May 2021,
C/09/571932, para. 4.4.54.
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911.

"Shell is free to determine for itself the manner in which it fulfils the
obligation [to reduce GHG emissions] imposed by the court of first
instance"3%,

and considered that :

"The European Union is encouraging large companies such as Shell to
reduce their emissions through price incentives. Beyond that, companies
are free to choose their own approach to reducing their emissions under
the mandatory climate transition plan [...]"8.

The aforementioned Client Earth v. Royal Dutch Shell case (see supra, para. 902) is even
more illustrative of the absolute necessity for the judge to respect the principle of non-
interference in the life of companies. The High Court of London, both at first instance and
on appeal, has perfectly defined the limits of the judge's role in climate litigation brought
against private companies. It was first noted that, in the absence of any allegations of a
breach of the Climate Act, the applicant NGO was seeking to interfere in the management
of the company "whereas it is settled principle that it is for the directors alone (acting in
good faith) to determine what is in the interests of the company and its success"S%.
Emphasising that it is not the role of the judge to take the place of the management and
administrative bodies of a commercial company, the London High Court strongly
criticised the applicant NGO's misuse of the courtroom, stating that "Client Earth adopted
a single point of view in order to impose its own views and those of its supporters as to its
preferred strategy for dealing with climate change, which leads to the conclusion that its
motivation is simply an extension of objective it pursues"(8?), it being observed that the
NGO's legal action, according to the High Court, was aimed at "promoting its political
agenda"®°. Tt also held that it was not for the courts to act as supervisory boards of
companies by correcting decisions arrived at by their management and administrative
bodies "honestly" 81! and that, given the directors' freedom of assessment, it did not follow
from the law that, in compliance with the requirements arising therefrom, they had to
change their position on the company's climate strategy®!2.

912. The principle minimal judicial interference in the life of a company is not exclusive to

Belgian law or common law. 1t is also clear from the case law of the French courts that no
judge has the power to interfere in the life of a company.

®06) Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,

C/09/571932, para. 7.101. Free translation of: "Shell de vrijheid heeft om zelf te bepalen op welke wijze zij
aan de door de rechtbank opgelegde verplichting voldoet".

@07y Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,

808
809
810
811
812

C/09/571932, para. 7.56. Free translation of: "Grote ondernemingen als Shell worden binnen de Europese
Unie door middel van prijsprikkels gestimuleerd te komen tot een emissiereductie. Zij zijn verder vrij om in
het verplicht gestelde klimaattransitieplan een eigen aanpak te kiezen om hun uitstoot te reduceren".
London High Court, ClientEarth v Shell, 12 May 2023, BL-2023-000215, para. 19.

London High Court, ClientEarth v Shell, 12 May 2023, BL-2023-000215, para 65.

London High Court, ClientEarth v Shell, 12 May 2023, BL-2023-000215, para 64.

London High Court, ClientEarth v Shell, 12 May 2023, BL-2023-000215, para. 25.

London High Court, ClientEarth v Shell, 12 May 2023, BL-2023-000215, paras. 20 and 47.
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913.

914.

915.

916.

917.

management of a company, which is particularly important insofar as the lex societatis
to which TotalEnergies SE is ultimately subject is French law.

Thus, according to the French Cour de cassation, "the judge cannot substitute himself for
the legally competent corporate bodies"8'3, which requires him to act "without interfering
in the management of the company and respecting the powers and freedom of the
partners"¥14. In line with this case law, the Paris Court of Appeal held that "it is not for the
judge, who cannot interfere in the management of the company's affairs, to assess the
merits of the respective positions of the parties in their strategic choices"3" . Similarly,
the Paris Commercial Court has ruled that "the intervention of the court, and in particular
of the interim relief judge, must remain exceptional in the day-to-day operation of
commercial companies; if were otherwise, the rules of the articles of association, which
were intended and/or accepted by the parties, would be undermined in a way that was not
in accordance with their wishes"8!°.

In a judgment of 5 December 2023, the Paris Court of First Instance adopted a similar
reasoning in the context of the case brought by the SUD-PTT trade union against the
company La Poste with the aim, in particular, of enjoining the latter to complete its due
diligence plan and to proceed with the effective implementation of various due diligence
measures concerning harassment, undeclared work and illegal subcontracting, on the basis
of the provisions of the Act of 27 March 2017 on the duty of care of parent companies and
ordering companies®!’. The court considered that while this law introduces judicial control
over the inclusion of concrete measures in the plan, "[Article L.225-102-4 II of this law]
cannot lead the judge to take the place of the company and the stakeholders in requiring
them to introduce precise and detailed measures"8'8,

The plaintiffs' request for an injunction to establish safeguards relating in particular to the
fight against harassment and undeclared work through subcontracting was rejected.

In the European legal landscape, there is a clear tendency for the courts to systematically
impose limits on themselves, either when assessing the appropriateness of a company's
climate strategy, or when specifying the measures that the company must adopt to achieve
a GHG emission reduction target set by the judges, who consider that such considerations
arise from choices of opportunities that fall within the sole remit of the company's
governing bodies.

(d) Abuse of right

The concept of abuse of rights. - Article 1.10 of the new Civil Code?'® provides that :

813
814
815
816
817

818
819

Cass. com. 9 March 1993, no. 91-14685.

Cass. com. 26 April 2017, no. 15-19472.

CA Paris, 8 November 2016, RG N° 15/21473.

TC Paris, 18 February 1993.

Law no. 2017-399 of 27 March 2017 on the duty of care of parent companies and ordering companies,
Journal officiel de la République frangaise, 28 March 2017.

Tribunal judiciaire de Paris, Sud PTT v. La Poste, 5 December 2023, R.G. 21/15827, p. 27.

See the Act of 28 April 2022 enacting Book 1°" "General Provisions" of the Civil Code (M.B., 1(s9July 2022).
General Provisions" of the Civil Code (M.B., 15t July 2022).
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"No one may abuse his right. A person who exercises a right in a manner
that manifestly exceeds the limits of the normal exercise of that right by a
prudent and reasonable person in the same circumstances commits an
abuse of right.

The penalty for such abuse is the reduction of the right to its normal use,
without prejudice to compensation for the damage caused by the abuse".

918. Abuse of rights thus means exercising a right in a way that manifestly exceeds the limits
of the normal exercise of that right by a prudent and diligent person3?°. This is specifically
the case where the prejudice caused by the exercise of the right concerned is out of all
proportion to the advantage resulting therefrom®!. In his (sovereign) assessment of the
interests involved, the court must take account of all the circumstances of the case$?2.

919. It should emphasised that abuse of rights is intended to challenge the exercise of a right,
not the existence of the right itself, which is often not called into question. To give a
concrete example, while it must be accepted that the owner of land has the right to dispose
of his property, he may nevertheless be criticised for using this right to cause
disproportionate harm to his neighbours.

920. Criteria for assessing abuse of rights. - Abuse of rights is assessed on the basis of a
generic criterion combined with specific criteria, which give concrete form to the concept.

921. According to the generic criterion, there is abuse only if there is a manifest overstepping of
the limits of the normal exercise of the right concerned by a prudent and diligent person. It
is therefore important not to limit abuse of rights to cases where an intention to harm is
established; a simple negligent or imprudent fault is sufficient establish abuse.

922. The specific criteria make it possible to identify cases where the exercise of a right is
manifestly exceeded. In particular, the following constitute abuse of rights®23) :

= The exercise of a right without a legitimate interest or reason, or without a reasonable
and sufficient interest, in a way that is prejudicial to others, which requires the judge
to assess the balance of interests involved;

* The choice between different ways of exercising a right with the same utility, or
exercising it in a way that harms others;

» The exercise of a right resulting in a disproportion between the advantage obtained by
the right holder and the prejudice caused or the burden inflicted on the other party.

820 Cass (34) ch.) RG C.15.0250.F, 1*tFebruary 2016 R.A.B.G., 2016, liv. 16, pp. 1219-1221...
821 Cass (1%tch.) RG C.19.0127.N, 19 December 2019, J.T. 2021, liv. 6848, p. 199.
822 Cass (1%tch.) RG C.12.0118.F, 21 March 2013, Pas. 2013, liv. 3, 766; Cass. (1¢°ch.) RG C.20.0265.F,
22 October 2021, J.T. 2022, liv. 6885, p. 76; Cass. (1¥¢ch.) RG C.09.0624.F, 6 January 2011, Arr. Cass.
2011, liv. 1, p. 41.
83 P. VAN OMMESLAGHE, Tome II - Les obligations, Vol. I, 1¥éd, Bruxelles, Bruylant, 2013, pp. 90-91.
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923. By way of illustration, we can give the following example of a neighbourhood dispute.

924. An owner had built a wall on his land that encroached, to a very small extent, on the
neighbouring plot. On the basis of his right of ownership, the injured neighbour claimed
that he could demand the demolition of the disputed works. However, the trial judge
refused to accede to his request, considering, among other things, that the situation had
persisted for twenty-three years without any complaint from the neighbour, and that the
loss suffered was insignificant compared to the damage that demolition would have
caused the builder. This judgment was appealed to the Court of Cassation, which also held
that, taking into account in particular the fact that this situation had existed for twenty-
three years, limited extent of the damage and its disproportion to the harm that any
demolition would cause to the defendants, the court had been legally entitled to consider
that requiring demolition manifestly exceeded the limits of the normal exercise of the right
in question by a prudent and diligent person®24,

925. Penalties abuse of rights. - Article 1.10, third paragraph of the new Civil Code provides
that "[t]he sanction for such abuse consists in the reduction of the right to its normal use,
without prejudice to compensation for the damage that the abuse has caused".

926. Thus, the sanction for abuse of rights does not consist in prohibiting the use of the right in
question by its holder, but in reducing the exercise of this right to normal use or in
compensating for the prejudice caused by the abusive use. In the latter case, full (and often
pecuniary) compensation is payable to the victim of the misuse. Reparation may also be
made in kind if the court considers this to be an appropriate way of putting an end to the
consequences of the abuse®?>.

(e) On-call duty

927. Provided for in article /385bis of the Code of Civil Procedure, an astreinte is an accessory
and possible order to pay a sum of money, according to the terms fixed by the court and
independently of the reparation of the harm caused by the non-performance of the
obligation, in order exert pressure on the debtor in the event that he does not voluntarily
perform the principal order pronounced against him®?°.

928. The court enjoys a broad discretion, both as to the principle of recourse to the astreinte
and as to the terms and conditions of such recourse®?’) , which are determined by the
court in its sole discretion, so it has "the greatest freedom" in this respect?®?8,

824 Cass. 10 September 1971, Pas. 1972, 1, p. 28.

825 B. GOFFAUX, "La faute", F. GEORGE and R. JAFFERALI (coord.), Manuel de droit de la responsabilité civile,
Limal, Anthemis, 2022, p. 132.

826 J. VAN COMPERNOLLE and G. DE LEVAL, "Astreinte", Rép. not, T. XIII, La procédure notariale, Livre 4/6,
Bruxelles, Larcier, 2020, n° 9 ; A. FETTWEIS, Manuel de procedure civile, 2¢™ éd, Liége, Faculté de droit,
1985, p. 599, n° 950.

827 Cass, RG C.10.0530.N, 26 April 2012, Pas. 2012, liv. 4, p. 917.

828 J. VAN COMPERNOLLE and G. DE LEVAL, "Astreinte", Rép. not, T. XIII, La procédure notariale, Livre 4/6,
Bruxelles, Larcier, 2020, n° 50.
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3. By the species

(a) Plea in law no. 20: unfoundedness of the claim for
compensation in kind for past non-material damage
suffered by the Plaintiffs

929. The Claimants seek compensation in kind for their past non-material damage by means of
the injunctions detailed above (see supra, para. 884).

930. explained above, the purpose of reparation in kind is to restore the victim in a concrete
and effective manner to the situation he or she was in before the harmful event. It is clear
that the injunctions sought, if granted, would not have the effect of putting the Plaintiffs
back in the situation they were in before TotalEnergies SE's alleged fault.

931.Indeed, even if TotalEnergies complied with the injunctions requested, climate change
would not be reduced in such a way as to repair the stress and eco-anxiety suffered by
Hugues Falys in the past, nor to repair the damage caused to the social purpose of NGOs
in the past.

932.1In any event, even supposing that these injunctions could have a practical effect on the
Claimants' situation, it is still for Your Tribunal to find that this request for reparation in
kind must be rejected it (i) is abusive for the reasons set out below (see paras. 978 et seq.
below); and (ii) is not possible for the legal reasons set out below (see paras. 978 et seq.
below).

(b) Plea in law no. 21: unfounded application preventive

1. There is no legal basis for Your Court to issue

933. The Plaintiffs base their claims for preventive injunctions on Articles 144 of the
Constitution, 18, paragraph 2 of the Judicial Code and 1382 of the former Civil Code,
arguing that it follows from these provisions that the judge has jurisdiction to order
injunctions to prevent the occurrence of damage that has not yet materialised®?’.

934. However, explained above, the rules of Belgian law currently in force on civil liability
have an essentially compensatory function, which prevents the court from issuing an
injunction to prevent future damage. Such an application would have to be based on a
legal regime that has not yet come into force (see supra, paras. 888 et seq.). As the law
currently stands, therefore, the Court is not empowered to issue the injunctions sought by
the Claimants.

1. The conditions required to order injunctions are not met

935. Both on the basis of articles 144 of the Constitution, 18, paragraph 2 of the Judicial Code
and 1382 and 1383 of the former Civil Code, and on the basis of article 6.40 of the Code

829 See p. 335, para. 458 of the Claimants' main submissions.
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936.

937.

938.

939.

940.

941.

civil law, the conditions required to apply for preventive injunctions are not, in any event,
met.

Application preventive injunctions on the basis of Articles 144 of the Constitution,
18, paragraph 2 of the Judicial Code and 1382 and 1383 of the former Civil Code. -
In order establish that the conditions required to apply for preventive injunctions on the
basis of these provisions are not met, TotalEnergies SE refers to the developments
detailed in the section devoted to the absence of an interest in bringing proceedings (see
supra, paras. 238 et seq. and 243 et seq.).

Applying for preventive injunctions on the basis of article 6.40 of the Civil Code. - In
order to apply for preventive injunctions on the basis of Article 6.40 of the Civil Code,
certain well-defined conditions must be met. As explained above, the claimant must
demonstrate: (i) a proven breach, or serious threat of breach, (ii) of a legal rule, (iii)
imposing a particular course of conduct, and (iv) a breach of a duty of care.
(iv) a risk damage to property or physical integrity as a result of this breach.

It should be noted that some of these conditions are manifestly lacking in the present case.

First, the Plaintiffs are required to allege breach of a legal rule imposing specific conduct.
However, the general standard of care cannot be understood as a legal rule imposing
specific conduct, since its very purpose is to apply when there is no specific legal rule
governing the allegedly wrongful conduct and it is up to the court (and not the law) to
determine its content. Accordingly, the injunctions sought could not under any
circumstances be granted by the Court on the basis of the general standard of care. In any ,
amply explained above, the Claimants have not established a proven violation (see supra,
paras. 503 to 678) or a serious threat of violation of their rights (see supra, paras. 243 et
seq.) arising from the general standard of care or a specific rule of law.

In addition, the Claimants are required to show that their property or physical integrity has
been damaged. In order to hold TotalEnergies SE liable, the NGOs allege that they have
suffered damage arising from the infringement of the interests defended by their corporate
purpose, namely the environment and human rights. In this respect, neither human rights
nor the environment constitute property insofar as they are in no way things capable
appropriation within meaning of Article 3.40 of the new Civil Code. The first paragraph
of Article 3.43 of the new Civil Code excludes the environment from the category of
property insofar as it is common property used in the general interest and therefore cannot
be appropriated in its entirety. Accordingly, the Court cannot order the preventive
measures sought by the NGOs against TotalEnergies SE if they do not show that they
have suffered damage to their property or physical integrity.

It follows that if the Court of First Instance were to consider that it is entitled to order
preventive measures in context of a civil liability dispute (quod non), it would still have
to find that all the conditions required to be able to order such measures have not been met
in this case.
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942.In fact, the request preventive injunctions suffers a certain inconsistency, since the
Claimants assert that "even in absence of new GHG emissions, climate disruption will at
least remain at the current level for a very long period (centuries, even millennia) and
continue to worsen"®. If is thus taken for granted that, even in the absence of any new
emissions - a situation that would result in particular from the adoption of the injunctions
they are seeking - the intensification of climate change remains inescapable and will, in
any event, cause the Plaintiffs certain harm, it follows that the request for injunctions
aimed at "preventing" harm whose occurrence is, by hypothesis, inevitable comes up
against a logical impossibility. It then becomes clear that the injunctive relief sought
cannot in any way prevent or even mitigate the effects of a phenomenon presented as
intrinsically irreversible. Consequently, to demand the adoption of such measures in the
name of prevention is a petition of principle, which does not stand the test of either
scientific reasoning or legal coherence, the future damage claimed being, according to
their own argument, independent of any present or future action.

1il. The injunctions_requested are unfounded 943.request

for immediate halt to investment in new projects
fossil fuels (gas, oil, coal). - Among the injunctions sought is immediate halt investment
in new fossil fuel projects. The Claimants maintain that "it has already been amply
demonstrated that such an immediate halt to investment in new projects is the absolute
minimum required to meet climate objectives"83!.

944. 1t should be noted, however, that in the IEA's November 2023 report on the oil and gas
industry, updated in February 2024, the various scenarios considered, which take into
account the objective of keeping the increase in global average temperature well below
2°C set by the Paris Agreement, continued investment in fossil fuels is expressly modelled
and forecast (see above, paras. 599 et seq.). The IEA also stresses the risks associated with
under-investment, particularly in the event that demand for fossil fuels does not fall
according to the assumptions envisaged in the NZE scenario (see above, paras. 605 et

seq.).

945. Contrary to what the Claimants maintain, there is therefore no scientific consensus on the
fact that the only possible way of not exceeding the global "carbon budget" and meeting
the objective of limiting global warming below 1.5°C is to immediately halt investment
in new fossil fuel projects (gas, oil, coal) (see also supra, paras. 581 et seq. and 597 et

seq.).

946. The request to reduce GHG emissions linked to the production and delivery (i.e. Scopes
1 and 2 GHG emissions) of fossil fuels by at least 60% by 2030 compared with 2023. -
The Applicants base this request on the report

830 See p. 340, para. 470 of the Claimants' main submissions.
831 See p. 343, para. 473 of the Claimants' main submissions.
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IEA Oil & Gas Industry Report, November 2023, updated February 2024.

As mentioned above (see above, paras. 581 et seq.), the report states that there is no single
path or means for companies in the oil and gas sector to achieve carbon neutrality on their
own scale or to contribute to the energy transition, including by continuing to invest in
fossil fuels.

947. Following on from the above, in the case of Milieudefensie v. Royal Dutch Shell, the
Court of The Hague, in its judgment of 12 November 2024, recalled in explicit terms that:
"Shell is entirely free to comply with its obligation to reduce emissions as it sees fit, and to
pursue a business strategy at its own discretion"®3?. This same approach was confirmed at
supranational level by the European Court of Human Rights, which, in its judgment in
Verein Klimaseniorinnen Schweiz et al. v. Switzerland, affirmed that States - and, a
fortiori, private companies - are free to choose the means they prefer in order to achieve
the climate objectives set by the Paris Agreement (see supra, para. 353)®33),

948. It should also be recalled once again that the IEA scenarios are not regulatory in nature
and are therefore not intended to be applied at company level (see above, paras. 581 et
seq.). It is not appropriate to transpose these scenarios, developed on a global scale, in
order to apply them in an abstract and linear manner to a specific company. As part of its
strategy, the company must take account of the characteristics and constraints specific to
its activities and the regions of the world in which it operates, including the public policies
and regulations that apply to it and to all its stakeholders and that set the pace for the
energy transition.

949. Furthermore, the IPCC expressly recognises that there is no single trajectory for achieving
the targets set by the signatory states of the Paris Agreement. In fact, there are a large
number of decarbonisation trajectories under consideration. In its sixth assessment
report®34, the IPCC examines numerous scenarios. In the case of scenarios labelled "C1",
1.e. those for which the trajectory is compatible with 1.5°C warming without exceeding (or
exceeding to a limited extent) the associated carbon budget, there is not just one trajectory
but 97 different scenarios studied by the IPCC:

®32) Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,
C/09/571932, para. 7.101. Free translation of: "Shell de vrijheid heeft om zelf te bepalen op welke wijze zij
aan de door de rechtbank opgelegde verplichting voldoet".

833 ECHR, [GC], 9 April 2024, no. , Verein Klimaseniorinnen Schweiz et a. v/ Switzerland, § 543 and 547.

834 IPCC, "Climate change 2022: Mitigation of Climate Change", 2022, p. 1886 (available at
ipcc.ch/report/sixth-assessment-report-workinggroup- 3/).

256
EUI-1219413487v7



950.

951.

952.

953.

954.

Table 14 | Classification of global pathways into warming levels using MAGICC (Chapter 3, Section 3.2).

Scenarios
Description Definition
Passed vetting An
Reach or exceed 1.5°C during the 215t century with a likelihood of <67%,
C1: Limit warming to 1.5°C (>50%) and limit warming to 1.5°C in 2100 with a likelihood >50%.
97 160
with no or limited overshoot Limited overshoot refers to exceeding 1.5°C by up to about 0.1°C and for
up to several decades.
Exceed warming of 1.5°C during the 215t century with a likelihood of >67%,
C2: Return warming to 1.5°C (>50%) and limit warming to 1.5°C in 2100 with a likelihood of >50%. 12 170
after a high overshoot High hoot refers to ity ding 1.5°C global
by 0.1°C-0.3°C for up to several decades.
C3: Limit warming to 2°C (>67%) :::;;:k warming to 2°C throughout the 215t century with a likelihood 3 374
C4: Limit warming to 2°C (>50%) :n:‘lsg;*mrrﬁngml"c throughout the 215t century with a likelihood 159 13
CS: Limit warming to 25°C (>50%) :n:;::k warming 10 2.5°C throughout the 215t century with a likelihood m 258
C6: Limit wi 163°C (>50%) :n:'ls::(vamugm 3°C throughout the 215t century with a likelihood 97 129
C: Limit warming to 4°C (>50%) :n:ts:%&mmngmf{ throughout the 215t century with a likelihood 164 230
C8: Exceed warming of 4°C (250%) I Exceed warming of 4°C during the 21st century with a likelihood of =50%. 29 40
No dimate assessment Scenario time horizon <2100; insufficient emissions species reported. 484 692
| Total: 1686 2266

Source: p. 1886 of the IPCC Sixth Assessment Report: Mitigation of Climate Change %%,

It should also be noted that only 25 of the 97 IPCC scenarios refer to a reduction in GHG
emissions of at least 50% by 2030.

It is therefore wrong to present, as the Claimants do, the injunctions requested as the only
possible way of achieving the objective of limiting climate change.

Companies can contribute at their own level to the objectives of the Paris Agreement, as
TotalEnergies SE is doing, but it is not appropriate to set them directly against the global
temperature objectives of the Paris Agreement, or to require them to follow a trajectory
based on one of the scenarios developed by the IPCC or the IEA for all emissions on a
scale, on basis of evolving assumptions. On the other hand, companies can contribute at
their own pace to reducing GHG emissions, in particular by adopting transition strategies
aimed at gradually reducing their own GHG emissions and carbon footprint.

Achieving the objectives of Paris Agreement (containing the rise in temperature to below
2°C while combating poverty and ensuring sustainable development) also requires
collective action a global scale, involving coordinated public policies, massive investment
in infrastructure and international cooperation. The efforts of individual companies, while
important, are not enough on their own to achieve these global objectives. Alignment with
objectives of the Paris Agreement can only be based on a global approach and cannot be
opposed by individual companies.

The ambition of carbon neutrality that TotalEnergies SE has voluntarily set itself for 2050
"together with society" concerns only the GHG emissions of its own activities and
therefore understood on its own scale, and not that of the planet. If

835

IPCC, "Climate change 2022: Mitigation of Climate Change", 2022, p. 1886 (available at
http://www.ipcc.ch/report/sixth- assessment-report-working-group-3/).
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TotalEnergies SE supports the objectives of the Paris Agreement, to contain the rise in
global temperature to well below 2° while ensuring its sustainable development and
fighting poverty, its business strategy is part of the global context of the evolution of an
energy system that does not depend on it. This is why it has not made, and could not
make, any commitment a global temperature target.

955. Finally, it should be noted that in its above-mentioned judgment of 12 November 2024,
the Court of The Hague also considered that:

"7.68 Milieudefensie et al. also conclude on this basis that it is good
practice for companies to reduce their Scope 3 emissions by 45% in
absolute terms by the end of 2030. |...]

7.73 In assessing these arguments, the Court of Appeal, like the Court of
First Instance (4.4.29 of the judgment), takes as its starting point that there
is a broad consensus that, in order to limit global warming to 1.5°C,
reduction pathways must be chosen in which CO2 emissions are reduced
by 45% net by the end of 2030 compared with at least 2019 and by 100%
by 2050. However, these reduction paths relate to a global reduction,
which amounts to 45% net. This means that there are sectors and
companies in countries that need to reduce more and there are sectors and
companies in countries that need to reduce less. Contrary to what
Milieudefensie et al. argue in these proceedings, the court cannot
determine which specific reduction obligation applies to Shell. This
Jjudgment is based on the following.

7.74 There is no dispute between the parties that the 45% reduction by the
end of 2030 is an average for all sectors and all locations in the world.
Moreover, this average percentage relates to emissions of all greenhouse
gases, including CO2. CO2 is created by the combustion of different fossil
fuels, namely oil, gas and coal. Different fossil fuels have different carbon
intensities. It is also not disputed between the parties that burning gas is
less burdensome for the climate than burning oil and that burning oil in
turn is less burdensome than burning coal. Shell does not mine or supply
coal to its customers. Although the share of oil and gas in global emissions
is higher than that of coal, in the short the greatest gains can be made by
ending the burning of coal. Leaving aside the equity argument (see below
under paragraph 7.79), this means that although a switch from coal to gas
will result in higher emissions from burning gas, overall it will be less
damaging to the climate because the (higher) emissions from burning coal
will fall.

7.75 Applied to Shell, this means that if Shell starts to supply gas to a
company that previously obtained its energy from coal (which necessarily
comes a supplier other than Shell), it will
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will lead to an increase in Shell's Scope 3 emissions, but could lead to a
decrease in global CO2 emissions overall. It follows from this example
alone that applying the general standard to Shell of a 45% reduction b
the _end of 2030 (or 35% or 25% in the alternative and more_distant
claims) is not sufficiently specific to the case. Furthermore, the standard
is not designed for this purpose. On the contrary, there are indications
that different reduction pathways are appropriate by sector, and they may
also vary by country. [...].

7.78 Shell's Scope 3 emissions are spread across a number of sectors. The
"Transport’ and 'Buildings' sectors, where alternatives to fossil fuels are
more difficult and time consuming to achieve, account for a significant
proportion of Shell's Scope 3 emissions. Applying a general percentage for
Shell's Scope 3 emissions reduction therefore ignores the different
reduction pathways for individual sectors within Shell's customer base.

7.79 The Court recognises that, as a major oil company, Shell has a
particular responsibility. The Court held above that companies, and
therefore Shell too, must make an appropriate contribution to preventing
dangerous climate change. However, that alone does not justify ignoring
the_specifics of Shell's supply portfolio and ignoring the possibili

described above, that an increase in Shell's Scope 3 emissions in the
short term could, overall, lead to a decrease in global emissions.
Therefore, if the overall average emissions reduction standard of 45% is
to be applied to Shell, it would have to be plausible that Shell's product
mix and customer base would reflect the global product mix and global
customer base (the purchasers of those products). However, as Shell has

argued, on an uncontested and reasoned basis, this is not the case.

7.80 The fact that the Race to Zero initiative includes an "intermediate
target” of a 50% reduction by 2030 does not change this. Even this
"target" must in fact reflect a company's "fair share" and therefore does
not automatically mean that the general standard of - in this case - 50%
can be applied to every company as a hard and enforceable standard. The
same applies to the recommendations in the UN expert report. The fact
that this expert report, as well as other documents, indicate that

companies should make maximum efforts to reduce their emissions as
soon_as possible is not sufficient to turn a global average reduction
standard into a general, binding standard for Shell.

7.81 Milieudefensie et al. pointed out that Shell is a major player in the oil
and gas market and can therefore be expected to make a special effort. The
court included the fact that Shell is a major player in
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956.

957.

958.

its decision that there is a legal obligation for Shell to reduce its emissions,

However, given that there are different reduction pathways for different
sectors in different countries, this fact does not mean that Shell can be

held to the global average reduction rate. Nor can such an obligation be
derived from so-called equity. In this context, this concept means taking

into social aspects, among others, when sharing the burdens (and
revenues) of the energy transition. These aspects could include the fact that
climate change is largely caused by industrialised countries, and that they
have benefited from it, so that industrialised countries are expected to
make a greater effort in the fight against climate change. However, even

this standard is too general to infer that Shell has a 45% reduction
obligation"%3°.

The Court in The Hague has been lucid and judiciously highlighted the absurdity (and,
therefore, the impossibility) of obliging a company like Shell, active in gas and oil in
particular, to reduce its GHG emissions by a certain percentage that would be set without
any legal basis and subject to change.

Finally, the Claimants request that TotalEnergies SE reduce its GHG emissions in relation
to a certain reference year. In their view, the 60% reduction in GHG emissions by 2030
should be calculated in relation to 2023 levels. However, the Applicants still fail to clarify
why 2023 should be chosen as the reference year.

This choice is all the more unjustified in that no standard imposing GHG reduction targets
chooses 2023 as the reference year. By way of illustration, Article 4 of Regulation (EU)
2021/1119 establishing a framework for achieving climate neutrality®3” , which applies
only to Member States, states that "/i/n order to achieve the objective of climate neutrality
set out in Article 2, paragraph 1, the Union's binding climate target for 2030 shall be a
reduction of net greenhouse gas emissions (emissions net of removals) in the Union of at
least 55% by 2030 compared to 1990 levels®*®)". Indeed, it was on this basis that in
Klimaatzaak et al. v. Belgian State et al. the Brussels Court of Appeal ordered the Belgian
State, the Flemish Region and the Brussels-Capital Region to take "appropriate measures
to do their part in reducing the overall volume of annual GHG emissions from Belgian
territory by at least -55% in 2030 compared with 1990"%%.

959. There is therefore no justification for arbitrarily setting 2023 as the reference year for

calculating a percentage reduction in GHG emissions.

960. The request to reduce oil and gas production for 2030, 2040 and 2050. - Primarily, the

Applicants request that TotalEnergies SE be required reduce its oil and gas production in
accordance with the IMP-LD scenarios

836 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024,
C/09/571932, paras. 7.68-7.81. Free translation.

837
838
839

European climate law.
Underlining added.
Brussels, 30 November 2023, R.G. 2021/AR/1589, 2022/AR/737 and 2022/AR/891, p. 158.
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961.

962.

963.

in the 2023 Production Gap Report®®. They claim that this scenario is the only one with
"more than a 50/50 chance of keeping global warming below 1.5°C"3*!,

At the outset, TotalEnergies SE would point out that the Claimants start an erroneous
premise: that the objective of the Paris Agreement is to keep global warming below 1.5°C.
This approach is based on a biased and inaccurate reading of the Paris Agreement which,
as mentioned above (see supra, para. 423), provides for a dual objective aimed at
containing the rise in the average temperature of the planet to well below 2°C and
continuing the action taken to limit the rise in temperature to 1.5°C.

It should also be remembered that the Production Gap Report aims to analyse the
difference between the levels of fossil fuel production forecast by governments and the
levels needed to meet international targets for limiting global warming, in particular those
aimed at not exceeding an increase in global temperature of 1.5°C or 2°C, in accordance
with the Paris Agreement 842 . This report is the result of an analysis carried out by
researchers and academic institutions, often in collaboration with environmental
organisations; it is therefore not work of a regulatory authority. Its aim is provide data
and perspectives to help guide governments in their climate action, but it is not legally
binding. Nor is it intended to be of any use, even for information purposes, to private
companies, since they are not subject to the Paris Agreement.

Furthermore, by limiting themselves exclusively to the IMP-LD scenario, the Claimants
present the situation in a biased manner. In fact, they fail to mention that the 2023
Production Gap Report envisages multiple scenarios for reducing gas and oil consumption
by the States, all of which are consistent with the objective of limiting global warming to
1.5°C:

840
841
842

See p. 345, para. 477 of the Claimants' main submissions.

See p. 346, para. 477 of the Claimants' main submissions.

Stockholm Environment Institute (SEI), Climate Analytics, E3G, International Institute for Sustainable
Development (IISD) and United Nations Environment Programme (UNEP), The Production Gap: Phasing
down or phasing up? Top fossil fuel producers plan even more extraction despite climate promises, 2023
(available at: (emphasis
added).
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2030 2040 2050

Median Median
B Median | con MpiD | EANzE | Medn | o con | meD | EANZE

o pathway L pathway

Percent change relative to 2020
Coal production
Oil production 2% &7% 14% 3% 54% 67%

Gas production
Combined ofl and gas
production’

Renswable energy
supply

Energy CO: amissions

Energy CH. emissions

Annual value (GtCO./yr)

964. The Production Gap Report states that this table: "illustrates global trajectories for coal,

965.

oil and gas production, as well as six other variables modelled according to different
subsets or individual scenarios within the selected set consistent with warming limited to
1.5°C. The trajectories represented in each panel of the figure are: (1) the median
trajectory (and percentile ranges) calculated from the set of 36 selected scenarios
consistent with 1.5°C; (2) the median trajectory calculated from three scenarios that do
not rely on net carbon dioxide reduction (CDR) beyond their cumulative "achievable
potential” based on expert consensus (Grant et al., 2021b), representing a low CDR
dependence perspective; and

(3) three "illustrative mitigation pathways" (IMPs) chosen by the IPCC AR6 WGIII to
reflect different preeminent mitigation strategies to limit warming to 1.5°C with little or
no overshoot (Riahi et al., 2022). In addition, given its importance in energy policy
discourse, the table also includes the IEA's 2023 update of its Net Zero Emissions by 2050
(NZE) scenario (IEA, 2023c)"3%.

The IMP-LD scenario is therefore only one of many possible ways for the global energy
system to move towards carbon neutrality, and not the only way. There is therefore no
justification for forcing TotalEnergies SE to meet the targets of

843

Stockholm Environment Institute (SEI), Climate Analytics, E3G, International Institute for Sustainable
Development (IISD) and United Nations Environment Programme (UNEP), The Production Gap: Phasing
down or phasing up? Top fossil fuel producers plan even more extraction despite climate promises, 2023, p.
24 (available at https://productiongap.org/wp- content/uploads/2023/11/PGR2023 web_rev.pdf) (emphasis
added).
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TotalEnergies SE is not subject to the objectives of the Paris Agreement, and is not
covered by the Production Gap Report 2023.

966. In the alternative, the Applicants request that TotalEnergies SE be required to reduce its
gas and oil production in line with the trajectories defined by the NZE scenario set out in
the IEA report.

967. As explained above, the IEA also recognises that its NZE reference scenario is not the
only scenario achieving carbon neutrality by 2050, but one of the possible scenarios (see
above, paras. 582 et seq.).

968. In the aforementioned Milieudefensie et al. v. Royal Dutch Shell, the Hague Court more
broadly considered, regard to a possible sectoral standard oil and gas services that:

"7.91 [...] no sufficiently unambiguous conclusion can be drawn from all
these sources [see (in particular) IEA report, UNEP report 2021, IPCC
report AR6, International Institute Sustainable Development report of June
2022 concerning the necessary reduction in emissions from oil and gas
combustion] to provide a basis for a civil court injunction against a
specific company. The sources mentioned refer partly to oil and gas
production and partly to combustion emissions, which means that they are
not directly comparable. importantly, the various reduction figures are
quite divergent. Hawkes comes up with the lowest figures for oil and gas,
while the Tyndall report presents the figures. The experts hired by the
parties have criticised and questioned each other's conclusions. Even in
the figures recalculated by Milieudefensie et al, the extent of the reduction
varies from 28.5% to 51.7% for oil and from 30.1% to 50.5% for gas.

What's more, the figures are not stable. The IEA's NZE scenario shows
in the 2023 update that the reduction path for oil and gas differs from
that of 2021. Apparently, there are many differences of opinion experts
on the percentages to be used and the methodology to be applied for the

various calculations.

7.92 The Court_of Appeal could choose to take as its starting point a

percentage that does not originate from the experts engaged by the
parties, namely the IEA percentage. But in doing so, the Court of Appeal
would not only be taking into account the doubts that Milieudefensie et
al. themselves raised as to the creation of the IEA's prognosis, but, more
importantly, it would be elevating that prognosis to the status of a legall
binding standard for a specific company. This was never its purpose and,
moreover, this standard is, as noted, subject to change. An injunction
requiring Shell to achieve a fixed percentage reduction by 2030 would be
incompatible with this fluid nature.
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7.93 [...] even if the Court of Appeal Milieudefensie et al's argument that
the MRIs take too little account of developing countries' dependence coal,
and that therefore emissions from coal should fall less rapidly than the
models prescribe, this does not establish a standard for Shell (in developed
countries) for oil and gas that the Court of Appeal could use in these
proceedings. |...]

7.96 Therefore, although Shell may be required to do its part to combat

dangerous climate change, the available figures do not provide the court

with _sufficient support to require Shell to reduce its CO2 emissions by a
certain _percentage in 2030, as claimed by Milieudefensie et al. This

applies to both the main and alternative claims. This therefore leads to the
conclusion that Milieudefensie et al's scope 3 claims must be rejected"*.

969. The Court thus found that it was neither appropriate nor desirable to oblige a company
such as Shell to achieve a specific reduction target in view of the evolving nature of the
scenarios and methodologies, including the NZE scenario, the uncertain, fluctuating and
evolving nature of which it recognised.

970. Finally, with regard to the legitimacy of the use of CCUS technologies and carbon
offsetting as invoked by the Claimants, TotalEnergies SE refers to its discussion above
(see supra, paras. 644 et seq.).

971.1In any case, TotalEnergies SE's strategy to support the energy transition and its ambition
to be carbon neutral, together with society, by 2050, is based on the same landing as the
IEA's NZE scenario in 2050. As part of this strategy, and as envisaged by the IEA,
TotalEnergies SE takes into account its specific situation, but also public policies and the
evolution of the regulatory framework it can be anticipated in the regions of the world
where it operates, as well as a realistic evolution of energy demand reflecting the trends
actually observed in its market (i.e. an initial increase in demand for fossil fuels, as
reflected in the latest IEA forecasts). TotalEnergies SE also takes into account the need for
people to have access to reliable and affordable energy, which is a source of economic and
social development.

(¢) Plea in law 22: Ordering TotalEnergies SE to comply with
the injunctions sought would violate the principle of
minimum interference by the court in the company's
affairs.

972. By their requests for injunctions, the Claimants are indirectly asking the Court to make up
for any shortcomings in the Belgian legislature and also to take the place of the
management bodies of TotalEnergies SE in order to

844 Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 12 November 2024, C/09/571932,
paras. 7.91-7.96. Free translation.
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973.

974.

975.

976.

977.

978.

determine for them the way in which the fight against climate change should be
approached by private players.

As demonstrated above (see supra, paras. 503 et seq.), TotalEnergies SE conducts its
activities in its corporate interest, taking due account of the environmental issues arising
from its activity, and does so in a perfectly lawful manner. The industrial and commercial
choices made by the company, as well as the climate strategy it adopts, are moreover
determined through decisions taken by its governing bodies.

The Court of First Instance is not the judge of the appropriateness of the decisions taken
by the organs of TotalEnergies SE and cannot substitute its own assessment without
violating the principle minimal interference in the life of the company. The above-
mentioned decisions of the General Court, the Court of The Hague and the High Court of
London are particularly telling in this respect.

In Milieudefensie et al. v. Royal Dutch Shell, the tribunal and the court essentially held
that Shell was free to comply with its reduction obligation as it saw fit and to shape the
Shell group's corporate policy as it saw fit’* (see supra, paras. 909 and 910).

In the ClientEarth case, the London High Court emphasised that it was also important not
to lose sight of the fact that the management of a company of the size and complexity of
Shell (comparable in this respect to TotalEnergies SE) requires directors to take into
account a series of competing considerations.

'(836) (see supra, para. 902).

In such circumstances, in accordance with the considerations set out above (see supra,
paras. 898 to 916), it is not for the Tribunal to substitute the Claimants' view of the climate
policy to be followed by TotalEnergies SE for that adopted by the company's shareholders
and management. At the very most, the Court could recognise the obligation of private
companies to reduce their own GHG emissions (quod non) as part of a contribution to the
collective efforts of all the players on the planet, but in no case can it decide how the
performance of that obligation should be reflected within the company.

(d) Plea in law no. 23 : to order TotalEnergies SE to comply
with the injunctions sought would constitute an abuse of
rights on the part of the Plaintiffs

If the Court were to order TotalEnergies SE to comply with the injunctions sought, the
Claimants would obtain the right to compel TotalEnergies SE to do so. However, the
exercise of this right by the Claimants would constitute an abuse of rights, as the
implementation of the injunctive would result in manifestly disproportionate
consequences for TotalEnergies SE, without being effective in achieving the result sought
by the Claimants.

845

846

Court of The Hague, Vereniging Milieudefensie et al. v. Royal Dutch Shell PLC, 26 May 2021,
C/09/571932, para. 4.4.54.
London High Court, ClientEarth v Shell, 12 May 2023, BL-2023-000215, para 48.
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979. The measures requested by the Claimants are manifestly disproportionate, as their

potential benefits are nil or marginal in relation to the aim they pursue, whereas the
consequences for TotalEnergies SE and its subsidiaries would be certain and irreversible.

980. Relying solely on arguments of an incantatory nature, the Claimants provide no solid

demonstration in support of their demand for measures as radical as TotalEnergies SE
immediately halting all investment in new fossil fuel projects and reducing its gas and oil
production by 47% by 2030, 75% by 2040 and 90% by 2050.

981. First of all, these measures would have major consequences for TotalEnergies SE and its

subsidiaries:

Firstly, they could lead to the loss of exploration licences and exploitation (where
applicable) and, more generally, to the loss for the subsidiaries concerned of the
associated contracts concluded with governments and their public and private
partners;

they would then cause delays in the development of the projects (reallocation of
the mining title to a third party, transfer of the activity and personnel to the new
operator, where applicable), which would result in financial penalties under the
exploration/production contracts, which may be equivalent to the amount of work
not carried out. The counterparty can generally call on the financial guarantee
given at the start of the contract to pay this amount;

once the contracts have been terminated, the expenditure incurred in the past to
carry out exploration work would be lost, without the TTE Group being able to
expect a return on the investment made. As a corollary, the loss of the contracts
and licences would also result in the loss of future profits expected in the event of
exploitation;

more generally, Groupe TTE is in principle held liable under
exploration/production contracts and is obliged to compensate any person - in
particular its partners who are co-awardees of these mining titles or contracts and
the State awarding the contract - for any loss or damage caused. Consequently,
these measures would also result in the payment of damages by the TTE Group
subsidiaries concerned.

982.The Claimants criticise TotalEnergies SE for failing to demonstrate, by means of

documents, that the injunctive measures would have the consequences described above®*’.
However, it will not escape Your Tribunal that such consequences flow from economic
and legal principles. There can be no doubt that injunctive relief, by virtue of the very
logic of those principles, will automatically and inevitably lead to the effects described
above. It would be superfluous to attempt to demonstrate that these consequences will
materialise by invoking the economic and legal principles underlying them; moreover, it
would add nothing of substance to the debate.

847

See p. 351, para. 487 of the Claimants' main submissions.
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983.

984.

985.

986.

987.

988.

989.

Secondly, the serious consequences described above need to be set against the
ineffectiveness of these measures.

It should be emphasised that the energy transition and limiting climate change are global
challenges that can only be met by modifying both global energy production and demand.
This means involving not only producers, but also all the players in the global energy
system, i.e. governments, energy-consuming companies, end consumers and civil society
as a whole.

As already indicated above, the TTE Group is transforming itself and deploying specific
action by pursuing a policy geared towards the least carbon-intensive products and by
reducing its offer for certain uses where competitive low-carbon alternatives exist (see
para. 63 above).

Today, there is still a growing global demand for energy to meet the needs of a growing
world population.

Any cessation of exploration and production activities by subsidiaries of TotalEnergies SE
would lead to a substitution of supply. Indeed, as already explained above, in a market
economy, supply is intended to meet demand: demand that continues to increase will
therefore met by producers other than Groupe TTE. In practical terms, if the TTE Group is
forced to halt its projects, the exploration/production contracts and permits will be
reallocated by the sovereign states concerned to competitors of the TTE Group; the assets
that would be sold by the Group will be bought by competitors (see above, para. iv) likely
not to have, if at all, a transition strategy as developed and ambitious as that of
TotalEnergies SE. In other words, a reduction in the TTE Group's GHG emissions would
in no way lead to a reduction in global GHG emissions.

On the other hand, changes in global demand require societal choices, and hence the
mobilisation of governments, TTE Group's customers and, more generally, civil society.
To suggest that a reduction in the TTE Group's GHG emissions and the cessation or
reduction of its exploration/production activities would lead to a change in demand would
be to ignore the fact that the TTE Group is only one player among others in the global
energy system, accounting for less than 2% of world oil and gas production (see above,
paras. 40 et seq.), and that it does not have control over its indirect Scope 3 emissions.

The injunctive measures sought (which would presumably also apply to any other oil
company if the Court were to deem them legitimate) could have significant consequences
in terms of the security of European energy supplies as referred to Article 194 TFEU, a
condition of the European Union's economic and political independence. As seen above,
the Court of Justice has ruled that an interruption in energy supply and the risks associated
with it are such as to "seriously affect [the States'] public security, which Article 36 of the
Treaty makes it possible to protect" 3. This is the

848

C.J.C.E., Campus Oil Limited et al. v. Minister for Industry and Energy et al. 10 July 1984, C- 72/83, para.
34.
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as the IEA states in its report on the oil and gas industry, pointing out the risks of under-
investment when the impact on emissions is uncertain®# :

1.7.2  Risques de sous-investissement

Si loffre devait évoluer plus rapidement que la demande, avec une baisse des
investissements dans les combustibles fossiles précédant une montée en puissance des
technologies énergétiques propres, cela entrainerait des prix beaucoup plus élevés et plus
volatils, méme si le monde évolue vers des émissions nettes nulles. Par exemple, si
I'industrie pétroliére et gaziére investit dans le scénario NZE ou APS, mais que la demande
continue d'augmenter pendant un certain temps (comme dans le scénario STEPS), il y aura
bientdt une pénurie importante de I'offre. Cela entrainerait des problémes majeurs en
matiére de sécurité de l'approvisionnement, en particulier si seules certaines parties de
l'industrie pétroliére et gaziére ou certaines zones géographiques choisissent de réduire
leur production avant que des efforts plus importants ne soient déployés pour réduire la
demande.

Le prix plus élevé qui résulterait d'un sous-investissement pourrait réduire la demande,
mais l'impact sur les émissions est moins évident. Par exemple, les prix record du gaz
naturel dans I'Union européenne en 2022 ont entrainé une augmentation de 3 % des
émissions du secteur de I'électricité en raison de I"augmentation de I'utilisation du charbon.
Les prix élevés du pétrole et du gaz sont également trés régressifs et entrainent des
difficultés financiéres pour les ménages les plus vulnérables et ceux qui ont un accés limité
aux produits énergétiques essentiels. Les prix élevés du pétrole et du gaz peuvent donc
avoir des répercussions importantes sur la croissance économique et la compétitivité des
industries particuliérement énergivores, et ne doivent pas étre considérés comme un
substitut viable ou souhaitable aux politiques climatiques.

990. The Applicants thus pretend to ignore the fact that Groupe TTE's business is part of a
globalised economy that responds to the choices of society and energy mix made by
sovereign States and peoples. Nor do they take into account the differing levels of
development of States and the needs of certain peoples for cheap energy, needs which in
certain regions of the world cannot yet be met by energy sources other than fossil fuels.

991. Ultimately, the implementation of the measures requested is neither possible, desirable nor
effective in the face of current energy demand, and their effectiveness depends on the
adoption of other measures and a concerted and massive effort to transform the global
energy system, economies and society as a whole.

849 Exhibit 37 - IEA, "World Energy Outlook Special Report: The Oil and Gas Industry in Net Zero

Transitions " February 2024, p- 63, (available a the
https://iea.blob.core.windows.net/assets/7a4b0c4e-d78c-4a8e-998c-

6cdel0a4e49b/TheOilandGasIndustryinNetZeroTransitions.pdf): "If supply were to transition faster than
demand, with a drop in fossil fuel investment preceding a surge in clean energy technology deployment,
this would lead to much higher and more volatile prices, even if the world is moving towards net zero
emissions. For example, if the oil and gas industry invests for the NZE Scenario or APS, but demand
continues to grow for some time (as in the STEPS), there would soon be a major shortfall in supply. This
would lead to major issues over the security of supply, especially if only certain parts of the oil and gas
industry or geographies choose to cut back on production in advance of wider efforts to cut demand.
The higher price that would result from underinvestment could reduce demand, but the impact on emissions
is less clear-cut. For example, the record high natural gas prices in the European Union in 2022 resulted
in a 3% increase in power sector emissions because of increases in the use of coal. High oil and gas prices
are also highly regressive and cause financial difficulties for more vulnerable households and those with
limited access to essential energy products. High oil and gas prices can therefore have significant impacts
on economic growth and the competitiveness of particularly energy- intensive industries, and they should
not be viewed as a viable or desirable substitute for climate policies ".
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992. Lastly, the injunctive relief sought would lead to a significant reduction in TotalEnergies

993.

994.

995.

996.

997.

SE's turnover, which in turn would provoke a negative reaction on the stock markets.
Indeed, investors, anticipating lower returns on their investments, would sell their shares,
leading mechanically to a decrease in the stock market value of TotalEnergies SE. With a
reduced stock market valuation, TotalEnergies SE could become an attractive target for
competitors or institutional investors who see an opportunity to buy an undervalued
company, to capitalise on its assets or to benefit from synergies. In such a scenario, two
scenarios would , either TotalEnergies SE is acquired by a competitor that shares a similar
approach to climate policy as TotalEnergies SE, and the same challenges continue to
persist, or the acquirer is less committed to global climate goals, which would slow down
or even reverse the progress made in reducing emissions and investing in renewable
energy. This reasoning is by no means a hypothetical construction devoid of foundation; it
is based on established macroeconomic principles and empirical observations of the
behaviour of financial markets in the face of regulatory and economic fluctuations.

It follows from the foregoing that the measures requested by the Plaintiffs do not it
possible to achieve the goal pursued by the , even they will undoubtedly have irremediable
financial consequences for Groupe TTE and its employees. They are therefore manifestly
disproportionate.

Thus, insofar as the exercise of the Plaintiffs' right to compensation that would result from
TotalEnergies SE's judgment would result in a manifest disproportion between the very
limited benefit they would derive from it and the harm caused to Groupe TTE and to
society in general, the requests for injunctive relief should be declared unfounded and
dismissed.

(e) Plea 24: The claim for a penalty payment is unfounded and
must be dismissed.

The Claimants request, on the basis of Article /385bis of the French Judicial Code, that
TotalEnergies SE's compliance with the injunctions be subject to a penalty payment,
which they set at an exorbitant and unjustified amount one million euros per month of
delay, which they consider to be "reasonable".

It will not escape Your Tribunal that the reasoning used by the Claimants in support of
their request for a periodic penalty payment is singularly deficient and imprecise, as they
merely state that "in view of [TotalEnergies SE]'s general attitude and its manifest lack of
willingness to implement a genuine transition strategy |[...], such a request is justified, in
order to ensure that it will comply with the judgment to be delivered"?*.

TotalEnergies SE fails to see why, if it fails to comply with the injunctions issued against
it, it should be ordered to pay a penalty payment (and one as astronomical as that sought
in this case).

850

See p. 352, para. 488 of the Claimants' main submissions.
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998.

999.

1000.

1001.

1002.

It would point out that, in the case of Klimaatzaak et al. v. Belgian State et al, in which the
appellants sought an order that the Belgian State and the federated entities pay a penalty
payment of €1,000.000 per month of delay in achieving the objective they were seeking,
the Brussels Court of Appeal, in its judgment of 30 November 2023, considered that it
"did not have, at that stage, sufficient evidence to conclude, with all the requisite
certainty, that the effectiveness of the order required the immediate imposition of a
periodic penalty payment or that there were ipso facto grounds for presuming that the
respondents would not voluntarily comply with the injunction issued against them"%', The
Court considered it preferable to reserve judgment on the question of astreintes to be
imposed as part of the principal judgment, pending the communication of certain
information.

Similarly, TotalEnergies SE finds it difficult to see how it could be presumed that, in the
event that the Court were to grant the Plaintiffs' requests for injunctions, quod certe non, it
could be presumed that it would not comply voluntarily, particularly in light of the
considerable efforts it is currently making to contribute to the global challenge energy
transition with the ambition achieving carbon neutrality by 2050, together with society
(see supra, paras. 39 et seq.).

In view of the foregoing, the Claimants' request for a periodic penalty payment should be
declared unfounded and dismissed.

4. Conclusion

In the light of the foregoing, all the applications for injunctions sought by the Claimants
should be declared unfounded since an order against TotalEnergies SE (i) is not permitted
under any legal basis (ii) would violate the principle of minimum interference by the
judge in the company's affairs, and (iii) would constitute an abuse of rights on the part of
the Claimants.

The application for a penalty payment must also be declared unfounded for all the reasons
set out above.

851

Brussels (2" ch. F), 30 November 2023, R.G. 2021/AR/1589, 2022/AR/737 and 2022/AR/891, para.
296.
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1003.

1004.

1005.

1006.

1007.

J. COSTS - INCREASED PROCEDURAL DAMAGES PAYABLE BY THE
APPLICANTS

1. Principles

Article 1°f of the Royal Decree of 26 October 2007 fixing the tariff of procedural costs
referred to in Article 1022 of the Judicial Code provides that the amounts of procedural
costs are fixed by link of instance, in respect of each party assisted by a lawyer.
Classically, it is taught that a defendant who is the subject of several separate actions

brought by separate parties is entitled to one procedural indemnity per unsuccessful
plaintiff3>2,

The procedural indemnity is to be calculated for each link in the proceedings, which is
understood to be the "procedural relationship that arises from the introduction of a
principal claim or a claim in intervention"3>3.

Article 1022, paragraph 3 of the Code of Judicial Procedure also provides that the court
may, at the request of one of the parties and by means of a specially reasoned decision,
depart (by reducing or increasing it) from the basic amount of the procedural allowance by
taking into account, in particular, the complexity of the case. Some courts have taken into
account the degree of difficulty of arguments exchanged between the parties®>* or the
preparation of several sets of pleadings and the organisation of several oral hearings®>>.

In the of mixed claims (some assessable in money, others not), the higher of the two
awards will be made®>°.

2. By the species

In the present case, there are two distinct procedural links between TotalEnergies SE and,
on the one hand, Hugues Falys (the original claimant) and, on the other, the three NGOs
(the 'aggressive' voluntary interveners®%7)).

852

853
854
855

856

857

H. BOULARBAH, "Les frais et les dépens, spécialement l'indemnité de procédure", in Actualités en droit
Jjudiciaire, La Charte, 2013, p. 363, citing Cass. (3% ch.), 20 June 2011, Pas, 2011, liv. 6-7-8, p. 1719, in
which the Court held that it follows from articles 1017, paragraph 1¢, 1018, 6°, and 1022, paragraph 1¢, of
the Judicial Code, that a party who has the subject of separate actions brought by separate parties is entitled
to procedural damages for each unsuccessful party.
H. BOULARBAH, "Les frais et les dépens, spécialement I'indemnité de procédure", op. cit, p. 362.
Liege, 16 September 2009, J.T., 2009, liv. 37, p. 711.
J.P. La Roche-en-Ardenne, 8 July 2008, J.J.P. 2012, liv. 3-4, p. 121; Comm. Mons, 11 March 2008,
J.T., 2008, p. 289.
Cass. 19 October 2023, C.23.0073.N, concl. av. gén. dél. De Conynck; Cass. 27 January 2017, NjW, 2017, p.
752; Cass. 11 May 2010, Pas, 2010, p. 1471; J.-F. VAN DROOGHENBROECK et A. Hoc, Droit
Jjudiciaire, 1°¢ éd, Bruxelles, Larcier-Intersentia, 2024, p. 328; H. BOULARBAH, "Les frais et les dépens,
spécialement l'indemnité de procédure", in Actualités en droit judiciaire, La Charte, 2013, p. 374.

The doctrine specifies that an "aggressive" intervention creates single procedural link between the
"aggressor" and the "aggressed", with the consequence that whichever of the two succeeds on this
incidental claim pays the other the procedural indemnity instituted by the legal texts: see. J.-F. VAN
DROOGHENBROECK and B. DE CONINCK, "La loi du 21 avril 2007 sur la répétibilité des frais et honoraires
d'avocat", J.T., 2008, no. 6295, p. 44, at no. 22ter. In the same vein, see. H. BOULARBAH, "Les frais et les
dépens, spécialement 1'indemnité de procédure”, op. cit. p. 368, at para. 28.
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1008.

1009.

1010.

1011.

1012.

1013.

Since the claim by Hugues Falys and the NGOs seeks not only payment of €134,904.27
but also the imposition of several injunctions, their claim is said to be 'mixed'.
Accordingly, the basic amount of the procedural damages is €7,500, it being understood
that the Court is authorised to depart from this amount, without however exceeding the
minimum sum of €1,500 and the maximum sum of €15,000.

A number of factors in these proceedings bear objective witness to the considerable
complexity of this dispute, which justifies the award of increased procedural costs: the
length of the summons and of the submissions that will be exchanged between the parties
and, consequently, the length of the debates that will take place during the pleadings, the
problems linked to international jurisdiction and the request for a preliminary ruling from
the Court of Justice, the diffuse nature of GHG emissions and difficulty - or even
impossibility - of determining the precise impact in terms of determining the causal link,
the extreme scientific complexity of the climate issues and of the political considerations
linked to them, etc.

It is therefore appropriate to apply the increased procedural indemnity. The sum to be
awarded in favour of TotalEnergies SE is therefore ,€to be paid by Hugues Falys and
€15,000 to be paid by the NGOs.

The Claimants contradict the foregoing and request that "in fixing the procedural
indemnities to which they would be ordered to pay, the Court of First Instance should take
account of their financial capacity, in order to reduce the amount of such indemnities" on
the grounds that "the complexity of the case lies essentially on [their] side, [as they] must
provide proof of their claims by virtue of the adage actor incumbit probatio, unlike
[TotalEnergies SE]"#%. On this basis, in the event that they are unsuccessful, the Plaintiffs
request, as their principal claim, that procedural damages be reduced to ,000€ each and, in
the alternative, that these damages be set at between €1,800 and €15,000 each.

However, there is no reason why the procedural indemnity should not be fixed in its
increased form (EUR 15,000). In fact, this action was initiated by the Claimants (of their
own free will), who could not have been unaware that, by initiating such proceedings, they
would necessarily assume the burden of proof, which falls on the person who makes an
allegation. Therefore, if they were to be unsuccessful, in particular because TotalEnergies
SE carries out its activities in strict compliance with the general standard of care, there
would be no legitimate justification for exempting them from the increased procedural
indemnity. Indeed, TotalEnergies SE has had to expend substantial effort and undertake
painstaking work to refute the Plaintiffs' assertions both procedurally and as to the very
basis of those claims.

In the alternative, if it were impossible for Your Court to decide not to award the
procedural damages in the increased form (quod non), the minimum amount of procedural
damages being €1,500, Your Court could not, in any event, set the procedural damages at
a sum lower than that threshold, contrary to what the Plaintiffs imply by requesting that
the procedural damages be reduced to €1,000 each.

858

See pp. 354-355, para. 493 of the Claimants' main submissions.
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3. Conclusion

1014. In accordance with the Law of 12 April 2007 on the repeatability of lawyers' fees and
costs and with Article 3 of the Royal Decree of 26 October 2007 fixing the tariff of
procedural indemnities referred to Article 1022 of the Judicial Code®® , indexed on 1%
November 2022, TotalEnergies SE claims, on the one hand, that Hugues Falys be ordered
to pay it the maximum procedural indemnity in the amount of EUR 15.and, secondly, that
the NGOs be ordered to pay the maximum procedural indemnity of EUR 15,000.

859 M.B., 9 November 2007.
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ON THESE GROUNDS,

Without prejudice to any other legal or factual arguments to be raised in the course of
the proceedings and without any prejudicial acknowledgement,

MAY IT PLEASE THE TRIBUNAL DE L'ENTREPRISE DU HAINAUT, DIVISION
DE TOURNALI :

» Primarily: to decline its international jurisdiction to hear the claims brought by Hugues
Falys and the voluntary actions brought by NGOs against TotalEnergies SE;

e In the alternative :

o refer the following question to the Court of Justice of the European Union for a
preliminary ruling under Article 267 TFEU:

"Where quasi-delictual liability is called into question on the basis of an
alleged loss whose potential cause is diffuse and whose overall impact
cannot be geographically circumscribed, is the "place where the harmful
event occurred or is likely to occur" within meaning of Article 7(2) of
Regulation (EU) No 1215/2012 of the European Parliament and of the
Council of 12 December 2012 on jurisdiction, recognition and enforcement
of judgments in civil and commercial matters, to be understood as leaving
the plaintiff the choice of suing the defendant either in the court of the
place where the causal event giving rise to the alleged damage occurred or
in the court of the place where the alleged damage occurred?" ;

0 stay the proceedings as to the remainder ;

« In the alternative: if it is impossible for Your Court to accept jurisdiction to hear this
dispute :

o declare that Mr Hugues Falys no interest in bringing proceedings within meaning
of Article 17 of the Code of Judicial Procedure and, consequently, declare his
action inadmissible;

0 declare that TotalEnergies SE does not have standing to respond to the claims of
Hugues Falys and the NGOs within the meaning of Article 17 of the Judicial Code

and, consequently, declare the action of Hugues Falys and the NGOs inadmissible;

e An even more minor point:

0 to stay the proceedings pending a final decision on the merits by the French courts
in the case pending before the Paris Court of First , docket number 22/03403,
which is currently at the stage of an exchange of pleadings on the merits and is
scheduled to close on 20 October 2025;
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e In the infinitely remote alternative:

0 declare the claims of Hugues Falys and the NGOs inadmissible, or at the very least
unfounded;

e Inanyevent:

o order the plaintiff and the voluntary interveners to pay all the costs and expenses of
proceedings, including the procedural indemnities, assessed in the case of
TotalEnergies SE at 15,000 f to be paid by Hugues Falys and 15,000€ to be paid
by the voluntary interveners.

Brussels, 31st March 2025

For TotalEnergies SE, His

advice, p —D
oy

Sébastien CHAMPAGNE " Michéle GREGOIRE

Costs and expenses'.

Compensation for legal proceedings payable by Hugues Falys .' EUR 15,000.00
Compensation for legal proceedings payable by the NGOs . EUR 15,000.00

Appendix.

Inventory of TotalEner SE stoneware parts
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Hainaut Enterprise Tournai Division

drdhedroom
R.G. no. A/2024/00168
INVENTORY OF ROOMS
TotalEnergies SE
Hugues Falys - LDH/- Greenpeace - FIAN
Filed by Michéle GREGOIRE and Sébastien CHAMPAGNE
1. Extract from the Kbis of TotalEnergies SE dated 16 September 2024
2. List of fuel deliveries made by a subsidiary of TotalEnergies SE to Hugues Falys
between 2015 and 2024
3. TotalEnergies Climate Report 2016
4. TotalEnergies Climate Report 2017
5. TotalEnergies Climate Report 2018
6. TotalEnergies Climate Report 2019
7. TotalEnergies 2020 Climate Report
8. TotalEnergies 2022 Climate Report
9. TotalEnergies 2023 Climate Report
10. TotalEnergies 2024 Climate Report
11. TotalEnergies 2025 Climate Report
12. Extracts from the TotalEnergies 2020 universal registration document
13. Extracts from the TotalEnergies 2021 universal registration document
14. Extracts from the TotalEnergies 2022 universal registration document
15. Extracts from the TotalEnergies 2023 universal registration document
16. Carbon Disclosure Project, "Beyond the cycle" report, November 2018
17. Joint statement Total S.A. and investors participating in the Climate Action 100+

coalition of 5 May 2020
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18.

19.

20.

21.

22,

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

TotalEnergies press release dated May 5, 2020 "Total adopts a new Climate Ambition
to achieve carbon neutrality by 2050".

TotalEnergies press release dated April 28, 2021 "United Nations Sustainable
Development Goals: Total ranked in the top 3 worldwide by BloombergNEF".

TotalEnergies press release dated 28 May 2021

Address by Patrick Pouyanné to the General Meeting of Shareholders on 28 May
2021

Report of the Board of Directors on the resolutions submitted to the Annual General
Meeting of 28 May 2021

Extracts from the "TotalEnergies, a pioneering spirit" page on the totalenergies.com
website as at 6 October 2022

Extracts from the "TotalEnergies" page of the Carbon Disclosure Project website
cdp.net as at 6 October 2022

TotalEnergies SE press release dated 3 November 2022 "TotalEnergies denounces the
dissemination by Greenpeace of false and misleading information about its

greenhouse gas emissions".

Summons to appear before the Nanterre Court served on TotalEnergies SE on 28
January 2020

Order of the Pre-Trial Judge at the Paris Court of First Instance (** Chamber, 2nd
Section) of 6 July 2023 (RG 22/03403)

Judgment of the Paris Court of Appeal (1> Chamber) of 18 June 2024 (RG 23/14348)

Letter from the Paris Public Prosecutor's Office dated 7 February 2025 dismissing the
complaint against TotalEnergies SE

Extracts from the IEA report "The Role of Gas in Today's Energy Transitions", 2019

Extracts from the IEA report, "Net Zero by 2050 - A roadmap for the Global Energy
Sector", May 2021.

IEA, "Oil, natural gas and coal prices by region, 2010 - 2021", October 2021.

Extracts from the IEA report, "Net Zero Roadmap A Global Pathway to Keep the
1.5 °C Goal in Reach - Update", September 2023 (with free translation)

Extracts from the IEA report, "The Imperative of Cutting Methane from Fossil Fuels
"October 2023 (with free translation)
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3S.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

Extracts from the IEA report, "World Energy Outlook 2023", October 2023.
Extracts from the IEA report, "World Energy Outlook 2024", October 2024.

Extracts from the IEA report "The Oil and Gas Industry in Net Zero Transitions",
February 2024.

IEA report, "CO2 Emissions in 2023", March 2024.

Extracts from the IEA report, "Global Energy and Climate Model", October 2024.
IEA Oil Market Report, January and February 2025

COP 28 agreement of 13 December 2023

Ministeére de 1'économie des finances et de la relance, "Le Mozambique devient un
nouveau grand exportateur de GNL", January 2023

United Nations Environment Programme, "International Methane Emissions
Observatory, An Eye on Methane: International Methane Emissions Observatory
2023 Report", 2023.

F.-X. orTOLI, "Réflexions sur 'effet de serre", Revue de 1'énergie, No. 446, February
1993, pp. 117-122.

Les Echos, Le point de vue de T. DESMAREST, "L'avenir du pétrole et des industries
pétroliéres", 13 December 1999

S. VAN DEN HOVE, M. LE MENESTREL, H.-C. DE BETTIGNIES, "The oil industry and
climate change: strategies and ethical dilemmas", Climate Policy, 2002.

S. GRANT, C. CRIM TAMASON, P. KJZR MACKIE JENSEN, "Climatization: A critical
perspective of framing disasters as climate change events", Climate Risk Management,
Elsevier, Amsterdam, 2015 (with free translation)

M.-P. BLIN-FRANCHOMME, "Quel rdle pour 1'entreprise apres I'Accord de paris", RJE,
special issue 2017

M. M. VOGEL, J. ZSCHEISCHLER, R. WARTENBURGER, D. DEE and S. L.
SENEVIRATNE, "Concurrent 2018 hot extremes across Northern Hemisphere due to

human-induced climate change", Earth's Future, 2019 (with free translation)

G. J. VAN OLENBORGH, "Pathways and pitfalls in extreme event attribution",
Climatic Change, 2021 (with free translation)

R. cHO, "Attribution Science: Linking Climate Change to Extreme Weather",
Columbia Climate School - Climate, Earth, and Society, 4 October 2021
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52.

53.

54.

5S.

56.

57.

58.

59.

60.

61.

G. J. VAN OLDENBORGH et al, "Attributing and projecting heatwaves is hard: We can
do better", Earth's Future, 10, 2022.

D. FARANDA et al, "Persistent anticyclonic conditions and climate change exacerbated
the exceptional 2022 European-Mediterranean drought", Environmental Research

Letters, 2023.

G. MALEK et al, "Transferred Emissions: How risks in oil and gas M&A could
hamper the energy transition", Environmental Defense Fund, 2023.

Verra, "Verra Response to Guardian Article on Carbon Offsets", 18 January 2023.

D. FINON, "Les bombes carbone", une curieuse invention de scientifiques lanceurs
d'alerte", Connaissance des Energies, 15 December 2023

Le Monde, "Extreme weather events: attribution studies, new models to raise public
awareness", 18 March 2024

Le Monde, "La longue bataille du climat dans les pages du 'Monde"', 25 August 2024

Le Monde, "Fossil fuels: is a drop in demand really in sight?
"14 October 2024

Financial Post, "Oil and gas investments still needed in tandem with renewables: IEA
deputy head", 22 October 2024

The Globe and Mail, "Oil and gas investment still necessary for smooth energy
transition, IEA executive says", 24 October 2024
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